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APPEAL aa THE UNITED STATES DISTRICT COURT 
R THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by John J. Knight and Delia K. Knight, plaintiffs 
below, from a judgment in favor of the appellees, David Hersh and 
Nettie Hersh, defendants below, and the parties will be hereafter referred 
to as they appeared in the trial Court. The reference to plaintiff and 
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defendant in the statement of case and in the brief will be the male 
plaintiff and the male defendant. 


~— 


This action was commenced by a complaint filed by John J. Knight 
and Delia K. Knight for a mandatory injunction to require the defendants, 
David Hersh and Nettie Hersh, to remove walls which had been erected 
by them and which encroached upon plaintiffs’ property, and for damages 
for the encroachment and trespass. There was a judgment in favor of 
the defendants, David Hersh and Nettie Hersh, against the plaintiffs, 
John J. Knight and Delia K. Knight. 


Jurisdiction was conferred on the United States District Court for 
the District of Columbia by the provisions of Section 306, Title 11, of 
the 1950 Edition of the Code of the District of Columbia, and on this 
Court by Section 1291, Title 28, United States Code. 


STATEMENT OF CASE 


The plaintiffs are the owners of lot 122 in square 1989, improved 
by premises, 5207 Chevy Chase Parkway, N. W., Washington, D. C., 
which was conveyed to them by deed dated November 22, 1958. The 
defendants are the record owners of lot 58 in square 1989, improved by 
premises, 5205 Chevy Chase Parkway, N. W., Washington, D. C., which 
they purchased in 1952. 


In the spring of 1959 the plaintiff learned about an encroachment 
on his property and in September 1959 he wrote defendant and gave him 
a survey prepared by the Surveyor of the District of Columbia showing 
the encroachment, a copy of the survey being received in evidence as 
plaintiffs’ exhibit No. 1. 


Plaintiff testified that he met with the defendant,who explained that 
there must have been some error and that he had to go over some three 


or four feet on plaintiffs’ property to correct the defect in his deed, and 
that there were no further meetings or discussions. Plaintiff identified 
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exhibit No. 2 which shows his right foot on a peg and that as you face the 
property plaintiffs' property is on the left. 


Plaintiff identified exhibit No. 5 which represents a brick retain- 
ing wall put up by the builder in 1938 or "39 facing the rear and the wall 
built by defendant; that defendant never did say that the wall was built 
on the line of the fence but only that he was remedying the defect in the 
deed; that defendant stated that the District of Columbia Government 
advised him not to put up the wall (J.A. 5-11). 


On cross-examination plaintiff stated that the wire fence was not 
mentioned in his discussion with defendant; that he bought the property 
from an agent and understood that the owner had been absent for some 
time; that he had acquaintance with the neighborhood since 1934; that 
there was no fence or any enclosure of any kind in the front, only mud 
holes. There was a little hedge, not where the wall is now, but’ nearer 
to the steps; that he had no knowledge about the rear, only that there 
was a steep flight of steps; that he did not make a full inspection of the 
property when he bought it; that he went through the house but not in the 
backyard, not even to examine the garage (J.A. 11-14). 


John R. Nelson, an investigator for the Department of Licenses of 
the District of Columbia, in response to a subpoena, testified that a per- 
mit is required for the erection of the wall in question and that none was 
applied for in this case (JA. 15). 


Jerry Baker, who lives at 5124 Nebraska Avenue, N. W.,' Washing- 
ton, D. C., stated that he was familiar with 5205 and 5207 Chevy Chase 
Parkway and knew both the plaintiff and the defendant; that he saw the 
wall being built; that after it was built he talked with the defendant who 

stated that he had checked with the District and discovered the fence 


was not on the line but three feet over on his property, and when he built 
the wall he extended it over three feet on the property making his yard 
larger (J.A. 16-18). 
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On cross-examination the witness stated that the retaining wall 
was not in line with the fence but appeared to be moved over onto the 


property next to the defendant; that he was there when the fence was 

taken down and when the wall was put up; that his home is almost directly 
across the alley from defendants' home and he could sit on his back porch 
and look out the windows and see it (JA. 18-19). 


Walter Blackwell Glesson, an assistant engineer in the office of the 
surveyor of the District of Columbia, in response to a subpoena, identi- 
fied plaintiffs’ exhibit No. 1 and stated that the hatch green lines are the 
wall and cinder block wall and the southerly face of the wall is 3.34 feet 
northerly of the lot line, the southerly lot line of lot 122. The witness 
also testified that there was an encroachment on the District property 
over the building line (J.A. 19-21). 


The defendant testified he purchased the property in 1952 from 
Israel Segal, and that the properties were divided by a picket wire fence 
and that where the cinder block wall is now is where the wooden fence 
used to be; that when he constructed the retaining wall on the front porch 
there wasn't any picket fence at that point (J.A. 22-28). 


On cross-examination defendant stated that he applied for a permit 
at the District Building and that he got one but that he didn't have it with 
him but thought his attorney had it. The defendant was shown plaintiffs’ 
exhibit No. 10 and said that it might be the application for the erection of 
the wall but that he was not told that he could not erect a wall where it 
was indicated; that they spent a couple of hours looking through plats and 
no one was able to give the information as to what the actual measure- 
ments were; that he had a permit, even though he heard the official state 
that none was issued and denied he ever told plaintiff that he was refused 
a permit because the application covered a place different from the line 
of his property. The defendant denied talking to Mr. Baker while putting 
up the wall, but stated he told Baker he had gained up to seven or eight 
feet in putting up the wall; that the hedge in front might have been 
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somewhere around the front; that he didn't remember exactly; that he 
was not familiar with plaintiffs’ exhibit No. 12 and couldn't identify 
plaintiffs’ property from the picture; that he couldn't remember about 
the shrubbery in the backyard of plaintiffs’ property. 


In answer to a question by the Court, defendant denied as the 
statement to Baker that he had extended the wall three feet on the other 
property and that he had had no trouble with Baker and was friendly as 
a neighbor; that he never obtained a survey (J.A. 22-35). 


Israel Segal, called as a witness for the defendant, stated that the 
property was owned by his in-laws and that he lived at 5205 Chevy Chase 
Parkway from June 1928 to February 1952; that 5207 Chevy Chase Park- 
way was erected between 1934 and 1935; that some of the fence was taken 
down when the property to the east was constructed; that when the prop- 
erty to the east was being developed it was graded and they cut into the 
entranceway and erected a retaining wall, leaving an off-set to the rear. 
He was shown defendants’ exhibit No. 6, taken about twenty-six years 
ago, and stated that the fence was in that condition from 1928 to 1952, 
and that the fence extended all the way from the rear to the front. The 
witness identified defendants' exhibit No. 1, which was taken in 1937-'38, 
as being a part of the original fence after the adjoining property had 
been built (J.A. 35-42). | 

On cross-examination the witness stated that in improving the 
property to the east they took three feet onto their side of the property 
and that they complained to the builder; that he could not recognize 
plaintiffs' exhibit No. 12; that he has no pictures showing the line of the 
fence, and in answer to a question by the Court about the retaining wall 
being moved over three feet on plaintiffs’ property, the witness said: 

“THE WITNESS: Well, sir, when I saw the property 
last, there was no fence there, and I wouldn't know whether 
it was moved over or not but the front part of it, that I | 


know was moved west into the property that we a o 
(J.A. 48) 


Bertrum Hersh, called as a witness for defendants, stated that 
some years ago he helped his brother with a swimming pool; that the 
property was divided by a wire type fence which he thought was removed 


when the retaining wall was put up; that he didn't remember exactly; . 


doesn't honestly remember whether there was a fence between the prop- 
erties; that he thought there was a fence there and will say there was; 
that he thinks he helped to take down the fence; that he thinks the retain- 
ing wall is in the same place (JA. 49-52). 


On cross-examim tion the witness stated he didn't remember about 
the fence but maybe a wire running up; that he doesn't remember about 
any shrubbery and couldn't remember the fence being there (JA. 52-54). 


The defendant, Nettie Hersh, said she couldn't answer specifically 
whether the wall was inside or outside of the fence, she didn't know; that 
she thought the hedge was in line with the fence in the rear but wouldn't 
be the judge of that. 


Mary Nash Baker, called as a witness for the plaintiff in rebuttal, 
testified that she lived at 3624 Jenifer Street, N. W., Washington, D. C., 
and had lived at 5207 Chevy Chase Parkway from July 1954 to October 
1956, and had just met the plaintiff for the first time the past Sunday. 
The witness identified plaintiffs’ exhibit No. 12 which she gave to plain- 
tiff and stated that the picture was taken in the summer in 1956 and was 
a shot from the backyard of the house at 5207 showing the side of the 
yard toward the Hersh property; that it shows the wild trees and a portion 
of the fence; that the fence shown in plaintiffs’ exhibit No. 5 at one time 
extended all the way down in a continuous straight line from the wall to 
the rear of the property; that the fence went straight back without any 
detour to the hedges; that it didn't quite come to the alley at the rear of 
the property. The witness recognized plaintiffs’ exhibit No. 4 and as far 
as she could learn there were a few hedges in front and the rest of it was 
mainly tree roots where her children and the Hersh children dug up in 
between the tree roots (J.A. 59-62). 
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In answer to the Court's question the witness stated that the fence 
ran straight back from the end of the brick wall and that the cinder wall 
was now some little distance on the property she occupied from where 
the fence originally was; that it was her baby in the swing in the picture; 
that portions of the fence could be seen in the shrubbery to the left side 
of the picture. | 


On cross-examination the witness stated that the fence went 
straight back and positive of that, and that the plaintiff did not tell her 
where the line of the fence was for she knew where that was (J A. 62-64). 


On the motion to set aside the judgment for the defendants and to 
enter judgment for the plaintiffs, the plaintiffs called as their witness one 
Milton L. Hauft, who stated that he was a management analyst for the 
United States Post Office Department and that he had lived at 5207 Chevy 
Chase Parkway from 1939 to 1948 when he was married, with the excep- 
tion of five years in the service; that his parents and two sisters lived 
there until 1950, at the time of the death of his father; that he was familiar 
with the walls and fences on the premises between 5205, 5207 Chevy Chase 
Parkway. The witness was shown plaintiffs' exhibit No. 5 and stated that 
from the end of the brick wall a fence ran straight back from there. He 
was shown plaintiffs' exhibit No. 3 showing the front of the property, and 
he stated that there was no fence in front but bushes of a sort running in 
that area. He was shown an enlargement of plaintiffs’ exhibit No. 12 and 
stated that the bushes shown in the picture didn't exist there at the time 
he resided there; that the place was clear with no bushes; that a wire 
fence existed behind the bushes now showing and actually in a straight 
line from the south end of the wall to the rear of the property. 


On cross-examination the witness stated that he had to cut the grass 
and he remembered where he cut the grass in those areas; that the bushes 
shown in plaintiffs' exhibit No. 12 didn't exist then, but the retaining wall 
toward the back from the stairway down did exist and a wire fence running 
from that point. 
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In answer to a question by the Court he was shown plaintiffs’ exhibit 
No. 5 and stated that the wall shown therein was not done while he was 
living there and stated that there was no wall but the wire fence from this 
point back (pointing). The witness stated that he was eighteen or nine- 
teen years old in 1938 or '39, and he didn't know why he was not subpoened 
as a witness to testify in the trial of the case and didn't know where 


counsel obtained his name, and counsel, in answer to the Court's question, 


stated that he may have been negligent in not locating the witness but that 
immediately after the Court's ruling he started to check back and that he 
did not have his name before the trial and only located the witness by 
checking back and seeing who lived there, and the only thing he had was 
the name of a person who owned it and lived in Philadelphia. 


STATEMENT OF POINTS 


1. The findings of fact are not sustained by the preponderance of 
the oral evidence. 


2. The findings of fact are not sustained by the physical evidence. 


3. The testimony does not sustain adverse possession on the part 
of the defendants. 


4. The Court erred in denying plaintiffs' motion to set aside the 
judgment and enter judgment for the plaintiffs and/or grant a new trial. 


SUMMARY OF ARGUMENT 


’ The evidence clearly disclosed that plaintiffs had the record title 
to the property in question and to sustain defendants’ right to this prop- 
erty the burden was on defendants to prove by a preponderance of the 
evidence that they, or their predecessors in title, had open, visible, 
continuous and exclusive possession of the property for more than fif- 
teen years. 
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The testimony and physical evidence does not support the conten- 
tion of defendants that the wall in the rear was placed on the line of the 
fence which had been in existence since 1928. It does not support the 
contention of defendants that the wall in front and the side front of the 
property was placed on a line which had been held adversely for any 
period of time. | 


The evidence does support plaintiffs’ contention that the fence was 
in line with the brick wall which is admittedly on the line with the sur- 
veyor's records of the District of Columbia, and that plaintiffs are 
entitled to judgment. 


ARGUMENT 


The size of the lots upon which the homes of the plaintiffs and 
defendants have been erected are narrow lots, and a few feet means con- 
siderable to either party. 


Plaintiffs have the benefit of their record title being in accord 
with the surveyor's records for the District of Columbia, and plaintiffs, 
and their predecessors in title, have paid taxes thereon. 


Some time in 1957 the defendants built a wall between the parties' 
property which plaintiffs' exhibit No. 1, being exhibit A in the folder of 
exhibits before the Court, clearly indicates an encroachment on plain- 
tiffs' property of approximately 3.34 feet to the rear and below the brick 
retaining wall. It is admitted that this wall was built at the time 5207 
Chevy Chase Parkway was improved and which wall is admittedly on the 
record property line between the properties. Exhibit A also discloses 
an encroachment in the front of plaintiffs' property as well as'on the 
property of the District of Columbia. 


In the Court's fourth finding of fact it is stated that the wall was 
present when the plaintiffs purchased the property and that they knew of 
the presence of the wall. Plaintiff stated that he didn't go to the rear 
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yard and only inspected the house. It is submitted that whether the 
plaintiffs knew or didn't know of the presence of the wall is no answer 

to the question presented, for if they have a right to this particular piece 
of property the knowledge would not help or harm their rights. 


The real crux of the Court's findings is contained in paragraph 7 
in which the Court said that there had been, from 1928 to 1957, a wire 
fence onthe same line now represented by the cinder block wall and that it 
encroached on premises 5207 Chevy Chase Parkway to the same degree 
and in the same manner as the cinder block wall erected by defendant. 


It is contended that there is no substantial evidence to support 
such a statement. The plaintiff had no personal knowledge of the situ- 
ation but did say that the defendant never claimed to him that the wall 
was on the line but that he had moved it to correct a defect ina deed. 


A representative of the Department of Licenses of the District of 
Columbia testified that a permit is required for the erection of the wall 
in question and that none was applied for in this case. The defendant 
said he applied for and received a permit but he didn't know where it 
was. He never produced it in Court and denied telling plaintiff that he 
had been refused a permit. 


Jerry Baker, whose rear porch gave a clear view of the rear of 
both properties, stated that the cinder block wall was not on a line with 
the fence but appeared to be moved over and stated that the defendant 
told him that when he built the wall it extended over three feet on the 
plaintiffs' property. 

The defendant did say that where the cinder block wall is now is 
where the wooden fence used to be. The defendant stated he had told 
Baker that he had gained up to seven or eight feet in putting up the wall, 
but in answer to the Court's question denied that he told Baker he had 
extended the wall three feet on the other property, but did say he had 


no trouble with Baker and was friendly as a neighbor . 
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The testimony of Segal must have been important to the Court 
because 5205 Chevy Chase Parkway was owned by his in-laws, and his 
wife conveyed the property to the defendants and that the witness had 
lived in the property from 1928 to 1952. The witness said that before 
the plaintiffs' property was improved in 1934 or 1935 a wire fence ran 
from the north side of the alley to Chevy Chase Parkway in a straight 
line; that a part of the fence was taken down when the property to the 
east was improved and graded, and the brick retaining wall put in. 

This brick wall is shown in plaintiffs' exhibits 1 and 5, exhibits A and E 

in the folders before the Court, and is on the property line as it appears 
on the records in the office of the surveyor for the District of Columbia. 
This witness did say, in response to the Court's question, that he didn't 

know whether the wall was moved over or not (J.A. 48). 


The defendant's brother, Bertram Hersh, didn't know whether 
there was a fence between the properties. 


The defendant, Nettie Hersh, had no knowledge as to whether the 
wall was put up on the line of the fence or not. 


Mary Nash Baker lived in the property of plaintiffs from July 
1954 to October 1956, and identified a picture of her child that was taken 
in a swing in the backyard facing defendants’ property and the rear end 
of the brick retaining wall, which is plaintiffs’ exhibit No. 12 and 
exhibit D of the exhibits before the Court. She stated that the fence 
went directly back from the rear end of the brick retaining wall without 
any off-set. 


Plaintiffs’ exhibit No. 12, which is exhibit D in the folder of 
exhibits, and which through error is noted as plaintiffs’ exhibit No. 10, 
was enlarged from a seven and one-half inch picture to a fifteen inch 
picture, and this was before the trial Court on the hearing on the motion 
to set aside the judgment. This picture clearly shows the end of the 
brick wall to the rear and shows the fence going out straight behind the 
bushes. If there was a detour of three and one-half feet it would be 
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shown coming onto plaintiffs’ property at the end of the wall, as it is 
shown in plaintiffs' exhibit No. 5. This picture, near the left upper end, 
discloses the fence in the rear of the shrubbery, and even if defendant 
had moved the wall out to the line of the shrubbery it would not have 
been three and one-half feet on plaintiffs’ property. 


Milton Hauft, who lived at 5207 Chevy Chase Parkway from 1939 
to 1948, with the exception of five years in the service, and where his 
parents and two sisters lived until 1950, stated that he was familiar 
with the walls and fences between the properties. He stated that the 
fence ran straight back from the back end of the brick wall; that there 
was no fence in front; that the bushes shown in plaintiffs’ exhibit No. 12, 
exhibit D before this Court, didn't exist at the time he resided there 
and that the place was clear with no bushes; that a wire fence existed 
behind the bushes now showing and actually ina straight line from the 
south end of the wall to the rear of plaintiffs' property. 


It is true that possibly counsel for plaintiffs was negligent in not 
locating this witness before, but it was just luck that counsel was able 
to find him to testify at the hearing on the motion. This witness was 
asked about any pictures he might have showing the brick wall and the 
fence without the bushes and he stated that he could find none. 


It was not until counsel was preparing this brief that the witness 
called and said he had found such a picture and that it was available. 
This picture, which counsel presently has, does show the condition. 


if the Court will study plaintiffs' exhibits D and E in the folders 
before the Court, they will clearly disclose that in July of 1956, when 
exhibit D was taken, the fence went straight out from the wall, for 
otherwise it would be on the property of plaintiff and the detour dis- 
closed on exhibit E would have been entirely visible in this picture. In 
the hearing on the motion the Court indicated its views on plaintiffs’ 
exhibit No. 12 in the following manner, as it appears on page 10 of the 
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| 
transcript of proceedings on March 10, 1961, and not printed in the 
appendix: : 
“THE COURT: I disagree with you on this large 
picture. I mean, I can't determine in my own mind, 
frankly, from this picture, where you contend this fence 
is located. 
"Now, if you can make something out of that picture 
to show the fence, you are better than I am, frankly. 
"You say where you think the fence is. The picture 
is a little vague in there." 
It should also be borne in mind that no pictures have been intro- 
duced by defendants that would actually disclose the condition contended 


for by defendants. 


The only witness who has stated that the wall was placed on the 
line of the fence was the defendant himself. He was not supported by 
the testimony of his wife or his brother. Segal's testimony does not 
help defendant. His statement was that the last time he saw the prop- 
erty there was no fence there and he didn't know whether it was moved 
over or not. : 


It is true that apparently the Court gave Segal's testimony great 
weight, but it is not supported by the record. On the hearing on the 
motion, in a discussion between the Court and counsel, the Court made 
the following statement, which is on page 11 of the transcript of pro- 


ceedings and which has not been printed in the appendix, and it is as 


follows: 
| 
“THE COURT: Didn't Mr. Segal say that the fence 
went straight back to where the retaining wall is now? 
Isn't his testimony diametrically opposed to this witness ? 


"MR. DOHERTY: Well, if Your Honor please, I think 
he evaded it to a certain extent. | 


“THE COURT: I mean, wasn't it diametrically 
opposed to his testimony on the stand, to Mr. Hauft? 


"MR. DOHERTY: No, not diametrically. 
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"THE COURT: Well, it was opposed to it. He 
doesn't agree with Mr. Hauft as to where the fence was; 
is that correct? 

"MR. DOHERTY: May I read just what he did say ? 

“THE COURT: He testified on the stand, Mr. 
Doherty. I remember his testimony. 

"MR. DOHERTY: Well, I wanted to be certain sol 
could show it to Your Honor. 

“THE COURT: Is this part of the official record? 

"MR. DOHERTY: Yes, Your Honor, I have had it 
written up. 


"THE COURT: All right.” 
eR KK ROR OK 


"THE WITNESS: Well, sir, when I saw the property 
last, there was no fence there, and I wouldn't know whether 
it was moved over or not but the front part of it, that I 
know was moved west into the property that we occupied.'" 


The contractor who improved the premises 5207, around 1935, 


used a grader and pushed out the fence so that the brick retaining wall 
could be placed on the line, and admittedly all the fence was taken out 
to the front. It would be most impracticable for a builder to tear down 
, the fence to put the brick wall on the record line of the property and 
leave the rest of the fence in the condition contended for by defendant, 
especially in the face of the survey showing the buildings on the prop- 
erty to the east of the defendant and with no encroachment as set forth 
in exhibit C, which is the surveyor's plat dated January 31, 1938. 
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CONCLUSION 


It is respectfully submitted that the record does not sustain the 
findings of fact and the judgment entered herein, and that the judgment 
of the United States District Court for the District of Columbia should 
be reversed with directions to enter judgment for plaintiffs and to 
make a finding as to damages in accordance with the judgment. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 
CORNELIUS H. DOHERTY, JR. 


1010 Vermont Avenue, N. w. 
Washington, D. C. 
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[Filed March 28, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN J. KNIGHT 
DELIA:K. KNIGHT 

3616 Ingomar Place, N.W. 
Washington, D.C. 


Plaintiffs 


DAVID HERSH 

NETTIE HERSH 

5205 Chevy Chase Parkway, N.W. 
Washington, D.C. 


Defendants 


NO. 912-60 


et 


COMPLAINT. - 
(Mandatory Injunction-Damages for Trespass) 
Count I 

1. The plaintiffs and defendants herein are residents of the 
District of Columbia, the land in question lies within the District of 
Columbia, and the claims for relief prayed for herein by plaintiffs are 
within the jurisdiction of this Court. 

2. The plaintiffs herein are the owners of the land and improve- 
ments known as 5207 Chevy Chase Parkway, N.W., in the District of 
Columbia, recorded as Lot 122, Square 1989, in the office of the Sur- 
veyor for the District of Columbia in Liber 108 at Folio 13. 

3. The defendants herein are the owners in fee simple of the land 
and improvements known as 5205 Chevy Chase Parkway, N.W., in the 
District of Columbia, recorded as Lot 58, Square 1989, in the office of 
the Surveyor for the District of Columbia in Liber 77, at folio 79. The 
aforesaid defendants' property adjoins and is contiguous to plaintiffs’ 
property, as aforesaid. 


4. The defendants, and each of them, have, without right, caused 
cinder block walls to be erected which encroach upon the property of 
the plaintiffs, as aforesaid, as indicated in the plat of the Surveyor for 
the District of Columbia, dated July 28, 1959, a copy of which is attached 
hereto as Exhibit A, and which is hereby made a part hereof, all to the 
damage of the plaintiffs, John J. Knight and Delia K. Knight. 

5. The defendants, and each of them, in connection with the main- 
tenance of a swimming pool on their property have caused surface waters 
to be collected in an abnormal manner, and have caused said surface 
waters to be discharged upon the plaintiffs’ land, as aforesaid, in un- 
natural quantities, all to the damage of the plaintiffs, John J. Knight 
and Delia K. Knight. 

6. The plaintiffs further allege that they are without an adequate 
remedy at law. 

WHEREFORE, plaintiffs, John J. Knight and Delia K. Knight, re- 
spectfully pray as follows: 

1. That the defendants, David Hersh and Nettie Hersh, and each 
of them, be enjoined from maintaining the cinder block walls, as afore- 
said, insofar as said walls encroach upon the plaintiffs’ property, and 
that the said defendants be ordered to remove said walls, and place 
said property in the same condition as it existed prior to the erection 
of said walls. 

2. That the defendants, David Hersh and Nettie Hersh, be enjoined 
from causing the drainage from their swimming pool to be discharged 
upon the land of the plaintiffs, as aforesaid. 

3. And for such other relief as to the Court may seem proper. 


Count I 
1, All the allegations contained in Count I above, insofar as 


appropriate or necessary are hereby adopted and incorporated by 


reference in Count IL, without specific reference thereto. 


2. As a result of the encroachments and trespasses of defendants' 


walls, as aforesaid, and as a result of the discharge of the abnormal 

drainage waters from defendants’ swimming pool onto plaintiffs’ pro- 
perty , the plaintiffs, John J. Knight and Delia K. Knight have suffered 
substantial damage in the sum of Five Thousand ($5,000.00) Dollars, 

besides costs. 

WHEREFORE, plaintiffs, John J. Knight and Delia K. Knight, 
demand judgment against the defendants, David Hersh and Nettie Hersh, 
and each of them, in the sum of Five Thousand ($5,000.00) Dollars, 
besides costs. 

/s/ Cornelius H. Doherty 
/s/ Wilmer S. Schantz, Jr. | 
Attorneys for Plaintiffs 


1010 Vermont Avenue, N.W. 
Washington, D. C. 


[Filed April 27, 1960] 
ANSWER OF THE DEFENDANTS 

The defendants for answer to Count I of the complaint filed herein 
state as follows: | 

1. Defendants admit the allegations contained in paragraph num- 
bered one. 

2. They are without knowledge as to the allegations contained in 
paragraph numbered two and therefore neither admit nor deny the same. 
3. They admit the allegations contained in paragraph numbered 
three, 
4, Answering paragraph numbered four, the defendants deny that 
they have without right caused cinder block walls to be erected which 
encroach upon the property of the plaintiffs as alleged. Further answer- 
ing said paragraph defendants aver that they and their predecessors in 


title have been in open, notorious, continuous, and hostile possession of 


the strip of land upon which said cinder block walls were erected for 


more than the past twenty-two years, to the exclusion of all other per- 
sons, and that by reason thereof they have acquired a good title to said 
land by adverse possession. 

The defendants further state that they are not aware when the 
plaintiffs in this action purchased their property but aver that plaintiffs 
by inspection of the premises knew of the existence of said cinder block 
walls, Defendants further state that they have improved their property 
in a manner in which they are legally entitled under the law so to do and 
that the construction of the walls by the defendants in no wise damaged 
plaintiffs’ holdings or their interests. 

5, Answering paragraph numbered five defendants deny that the 
maintenance of a swimming pool on their property has caused surface 
waters to be collected in an abnormal manner and discharged upon 
plaintiffs’ land as alleged. 

The defendants for answer to Count II of the complaint state as 
follows: 

1. All the allegations contained in the answer to Count I above 
are hereby adopted and incorporated by reference in answering paragraph 
numbered one of Count I. 

2. Defendants deny the allegations contained in paragraph num- 
bered two. 

Wherefore, the premises considered, defendants pray that the 
complaint filed herein be dismissed with their costs. 


/s/ Samuel Shapiro 
1700 Eye Street, N.W. 
Washington, D.C. 


Attorney for Defendants 


[Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 
* * * * * 


Washington, D.C. 
February 10, 1961. 


BEFORE THE HONORABLE JOHN J. SIRICA, United States 


District Judge, Trial Proceedings. 
* * * 


JOHN J. KNIGHT 
was called to the stand on behalf of the Plaintiff, being duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DOHERTY: 

Q. Will you state your full name, Mr. Knight? A. Sohn J. Knight. 

Q. Where do you live? A. 3616 Ingomar Place. 

Q. Northwest? A. Northwest. 

Q. How long have you lived there? A. In that house anout 16 
years. I lived across the street in the same block about five or six years. 

Q. Where are you employed? A. Safeway Stores. | 

Q. In what capacity? A. Chief Accountant. 

Q. Now, directing your attention to some time in 1958, ‘did you 
purchase the property 5207 Chevy Chase Parkway? A. I did. 

* * * * * 

Q. Now, at the time you purchased this, did you have a survey 
made of that property? A. No. I had purchased other houses in the 
same group, two other houses in the same group. | 

THE COURT: That is not the question. 

THE WITNESS: The answer is no. 

BY MR. DOHERTY: 

Q. When did you learnor believe thatthere was an encroachment 
on your property from the property at 5205? A. The first knowledge 
of that I had was the present tenant who was a retired Army officer, an 


engineer, who pointed out the encroachment to me. 

Q. Do you remember approximately when that was? A. Well, it 
was in the spring of '59. Idon't really remember. 

Q. Did you talk to the defendant, Mr. Hersh about this situation? 
A. About in September I wrote to Mr. Hersh and gave him a survey of 
the lot. It was prepared by the District of Columbia, directing his atten- 


tion to the encroachment. 
MR, DOHERTY: May this be marked, please, Your Honor. The 
survey was identified and one is in the file but I will have this identified 


which is the same. 

THE COURT: Is there any objection? 

MR. DOHERTY: The one in the file is a photostatic copy. 

THE COURT: This is an enlargement of it, is that correct ? 

MR. DOHERTY: Of the same thing. I just want to keep it separate 
from the record. 

MR. SHAPIRO: I have no objection. 

THE COURT: It may be admitted. 

MR. DOHERTY: Mark that Plaintiffs' No. 1 in evidence. 


(Plaintiff's Exhibit No. 1 was marked for identifica- 
cation and received in evidence.) 


BY MR. DOHERTY: 

Q. Mr. Knight, I show you plaintiff's Exhibit No. 1 and ask you if 
this is the survey of the plat that you got at that particular time? A. No, 
that particular time I got a rather simplified survey. It didn't show this 
encroachment. 

THE COURT: Excuse me, Mr. Knight. You say at that particular 
time, what do you mean by that? 

THE WITNESS: Are you directing the question to me? 

THE COURT: Yes. 

THE WITNESS: What I did, Your Honor, was to have two surveys 
made. First I had a survey made that did not show the encroachment 

put apparently that was not sufficient to clear the point for 


Mr. Hersh. So I had the encroachment shown on that survey and that 
is it. | 
BY MR. DOHERTY: 

Q. Plaintiff's Exhibit No. 1 is the survey showing the encroachment? 
A. Yes. | 

Q. After that was shown to Mr. Hersh, did you have any ‘conversa- 
tions with him at all? A. Yes, we had a meeting at Mr. -- at the Colonel's 
home which is the property in question on Saturday afternoon and Mr. 
Hersh had promised to furnish a survey himself but he didn't bring that. 
He did, however, bring the plat book that you can find in any real estate 
or business office and he showed me that and explained that there must 
have been some error. What he did was to go over into the other proper- 
ty to get all the property that was in his deed and the survey showed he 
only had a 30 foot front or something of that nature. I don't know exactly. 
So he had to go over three or four feet to correct the defect in his own 
deed. | 

@. What is the width of the lot, your home at 5207 Chevy Chase 
Parkway? A. Well, that I don't know. 30 feet approximately. 

Q. Is that true of Mr. Hersh's property next door, 5205? 

A. I really don't know. I think it was just about the same. 

Q. Now, did you have any further conversations with Mr. Hersh 
concerning this situation? A. No. He told me that he was conversant 
with surveying problems and that the surveyors undoubtedly made an 


error by the way they turned the transit, whatever that meant and Mr. 
Paine also agreed with that. | 
Later, however, we agreed that day, that conversation, to meet 


the next Saturday and have a conference on the possible settlement in 
the matter. : 

When I appeared at Mr. Paine's home for the next sheas with 
the thought of making some sort of settlement, Col. Paine or Mr. Hersh, 
neither one appeared. | 

Q. And you have never talked to him about that matter since ‘that 


time? A. No, I had the Surveying Department put survey stakes out on 
the property to dramatize the encroachment. As long as those pegs 
stayed there I felt that Mr. Hersh and I could reach some agreement 
but apparently he was too busy and didn't come to me and later on he 
either pulled the pegs out or had them removed, or permitted them to 
be removed. 

At that point I decided it was no chance of settlement and I turned 
the case over to you. 

MR. DOHERTY: May these be marked? Do you have any objection 
to them going into evidence? 

THE COURT: Suppose we mark them, sir. 

MR. DOHERTY: I mark this one as Plaintiff's Exhibit No. 2. 
This one is Plaintiff's No. 3. This one plaintiff's No. 4. This one 
Plaintiff's Exhibit No. 5. This one Plaintiff's No. 6. This one Exhibit, 
Plaintiff's No. 7. This one is Plaintiff's Exhibit No. 8. 


(Plaintiff's Exhibits No. 2, 3, 4,5, 6,7, 8 were 
marked for identification and received in evidence -) 


BY MR. DOHERTY: 
Q. Mr. Knight, I show you plaintiff's Exhibit No. 2 in evidence 
and ask if you will explain to the Court just what that represents ? 
A. Well, Iam standing on a copper peg that has been put in the cement 


between the lots. My right foot is on that peg and that shows there are 
three -- about two and a half of these cinder blocks. 
MR. SHAPRIO: Your Honor, I don't want to -- 
THE COURT: State what it shows. 
BY MR. DOHERTY: 
Q. And which is your property as you look at this? A. My pro- 


perty is on the left. It doesn't show in the picture this wall which is -- 
Q. The left of this block is the alleyway between 5205 and 5207? 
A. Well, it is not an alleyway. It is my yard and you would go into the 
rear. 
Q. Iunderstand. By the way, what is the width of the house at 


5207 which you own? A. Approximately 25 feet. 

Q. You say the lot is approximately 30 feet? A. Yes. | 

MR. DOHERTY: This is the first one he just referred af Your 
Honor please. 

THE COURT: Mr. Shapiro, would you sit down. I want you to rest 
while this is going on. 

BY MR. DOHERTY: 

Q. I show you Plaintiff's No. 4 in evidence, and ask you where that 
picture was taken from? A. Well, -- 

THE COURT: If you want to look at these, you may walk around. 

THE WITNESS: If you look at the previous picture you will see a 
post there. There are two posts. One is not as high as the other. The 
camera was about at that point when this picture was taken. 

BY MR. DOHERTY: 

Q. Where on this picture would be the peg or the line between 
your property and 5205? A. To be very conservative, it would be on the 
north side of the tree just about there. 

Q. About how far to the north of the tree ? A. It would be at the 
tree itself. 

MR. DOHERTY: I show this to the Court. 

BY MR. DOHERTY: 
Q. Now, I show you Plaintiff's Exhibit No. 5, and ask you what 


that represents? A. Going back to the short post, the camera was 
actually placed on the post when this was taken. | 


Q. This was taken facing the rear? A. This is facing the rear. 
Q. Now, on this appears to be what is a brick wall? A. Right. 
Q. Is that on the line between your property, 5205 and 5207? 
A. Yes. : 
Q. This part of the wall -- by the way, is there a fence there at 
all? A. Well, this appears to be laying on the wall itself and there is a 
fence about three feet high, a wire mesh fence. : 
Q. And beyond that brick wall there is this other wall. ‘What is 
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that made of; do you know? A. That is cinder block. 

Q. And is that the wall that is under discussion? A. Yes. 

Q. In addition to the one that is in front which is represented by 
Plaintiff's Exhibit No.2? A. Yes. 

Q. Now, I show you Plaintiff's Exhibit No. 6 and ask you if you will 
explain to the Court just what that hole in the wall means and where it 
goes? A. As I understand it, that is a drain for the pool in this part of 
the yard. 

Q. That is back of 5205? A. Yes. That drains into the alley, 
across the property in question, and down almost into my garage at the 
foot of the hill. 

Q. Now, you mean which one? A. My present residence. 

Q. Does it effect you in 5207 at all? A. No. Only the fact that 
it is a little obnoxious to me to have that type of water near my yard. 

THE COURT: Where does that water go that you just described 
here ? 

THE WITNESS: It goes across part of the property in question. 

THE COURT: Which property ? 

THE WITNESS: 5207. That is my property. 

THE COURT: And there is dirt underneath this hole? 

THE WITNESS: Yes. 

THE COURT: The water is going over dirt and rolls off some place ? 

THE WITNESS: Down the hill. 

MR. DOHERTY: Your Honor, in the pre-trial and I don't know if 
I need to prove it here as it is an undisputed fact and it shows the pro- 
perty of 5207 Chevy Chase Parkway was owned by John J. and Mrs. John 
J. Knight and that the property of 5205 is owned by David Hersh and 
Nettie Hersh. Is that right? 

THE COURT: Is that agreed to? 

MR. SHAPIRO: Yes. 

BY MR. DOHERTY: 
Q. Did Mr. Hersh at any time during the various discussions that 
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you had with him, relative to this wall, indicate to you that the fence had 
been -- that the wall was built on the line with the fence that had previously 
been there? A. No, during our discussion it was a question of his remedy- 

ing the defect in his deed, that he had to measure that over. There 
was no talk then of a wall being on the same line. 

The fact of the matter is that he told me that he had been \ aavined by 
the District Government to not put the wall up when he tried to get a 
permit. I don't know if he was successful in getting the permit or not. 

Q. And did he tell you that he had obtained the permit for the erec- 
tion of this wall? A. Iam not exactly clear. I think he did. 

MR. DOHERTY: If Your Honor, please, that is all. 

THE COURT: You may examine. 

CROSS-EXAMINATION 


BY MR. SHAPIRO: , 
Q. Mr. Knight, as a matter of fact, there was a discussion at the 


time that you visited Mr. -- Col. Paine's home with Mr. Hersh, to the 
effect that the retaining wall that we have in dispute here was in line with 
a wire fence. Wasn't that mentioned at that time? A. No, it - that wire 
fence to my knowledge was never mentioned. 

Q. At that meeting or another meeting? A. We only had one 
meeting. 

Q. You never heard of it before? A. No. 

Q. You never heard of it before today? A. Oh, no,I heard of it 
when the deposition was taken. | 

Q. But never before the deposition was taken? A. Before the 
deposition was taken, no. 

Q. Now, Mr. Knight, when you bought this property, who did you 
buy it from, 5207? A. I bought it through a real estate firm. I think it 
was Fisher. I understood from the agent that the owner was absent for 
some time and he had to wire to him for agreement. | 

Q. Now, had you been acquainted with the neighborhood at all before 
you bought the property? A. I had an acquaintance with the neighborhood 
since 1934. 
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Q. Some 26 years? A. Yes. 

Q. You had seen this particular property that you purchased for 
quite a few years? A. I saw it when it was a vacant lot. 

Q. Now, do you know how far back that is? A. Idon't know but I 
believe it was around '35 or '36 when the houses were built. That was the 
first house of the group and I lived in the last house. 

Q. Now, when you inspected or rather saw that area back in 1934 

and '35, as you testified, did you observe the condition of the Hersh 
home at that time? A. I didn't pay any attention. 

Q. Did you observe whether or not there was any kind of a fence 
along that property? A. In the rear you mean ? 

Q. Or inthe front? A. Not in the front. 

Q. What kind of enclosure did you find in the front of the property ? 
A. There was nothing there. 

Q. No, 1am asking you what type of enclosure -- what did you see 
in the front of the property? A. Mr. Hersh's home at that point ? 


Q. Yes, back in'35. A. The only thing Ican remember were mud 


holes there. 

Q. Were there any hedges along the property? A. There was a -- 
I think a rather little hedge there, but not at the point where the wall is 
now. It was much closer to the steps. 

Q. What makes you say that, Mr. Knight, 25 years later? I mean, 
how do you recall that? A. I will never forget the front. 

Q. You don't recall any kind of enclosure or fence in the back or 

the front? A. In the back I don't know. In the back I knew nothing 
about it actually because I don't know whether I had been there or not but 
there was a rather steep flight of steps up in the back and down in the 
front. 

Q. Can you give us an idea of the approximate area of the two lots, 
Mr. Hersh's and the one on which your property now stands, what was 
the natural appearance of the lots there? A. Well, as I say I never 
actually did take a good look in there but all of these houses are the same, 
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usually a hedge there with a wire mesh fence through it and a little terrace. 

Q. Between the properties? A. Yes. 

Q. As they appear now? A. That was the general plan of the land- 
scape of all of these houses. 

Q. Was the property leveled between the lots or was there a little 
mound? A. A terrace, a mound. 

Q. Was there a wire fence between them? A, At the top of the 
terrace there was a wire fence. 

Q. Did it go along the back of the property ? A. That is aight. 

Q. Did it go all the way from the front to the back, the wire fence? 

A. No. Well, in my particular house it did but in his case it 
apparently came up -- it did come over the brick wall but I can't testify 
as to just what was on his property at that time. 

Q. Now, after you purchased this property or rather at the time 
you purchased this property, you made a full inspection of the area, did 
you not? A. No, I didn't. 

Q. Well, did you buy it without inspecting the property ? A. I 
bought the property very quickly. It has a peculiar value to me because 
it is easy to get to Connecticut Avenue and I went through the house. That 
was all. [felt that I knew all the houses. As I told you before I bought 
two others in the same group and I felt that I knew it and it was not 
necessary to look further. | 

Q. You mean to tell us then you didn't go through the property at 
all to see the condition of it? A. I went through the house. 

Q. You didn't go into the back of the property? A. No. 

Q. You didn't see any part of the back of the property at the time 
you purchased this house? A. I didn't even examine the garage. 

Q. Did you see the adjoining property? Did you see the swimming 


pool and the retaining wall? A. I knew the swimming pool was there. 
No, I didn't see it. 
Q. You didn't see that at all? A. No. 
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Q. Do you have any children, Mr. Knight? A. Yes, I do. 

Q. Have any of your children ever visited the Hersh's property 
and indulged in the swimming pool there? A. No, my boys are both 
excellent swimmers and this is just a little pool. 

Q. Do you know whether they ever visited the Hersh's property ? 
A. I really don't know. 

Q. How old are your boys? A. One boy is 21 and is a pre-med 


student at Georgetown University and the other boy is in high school. 


Q. Now, when you wrote the letter to Mr. Hersh advising him of 
the encroachment, didn't he suggest a meeting at Col. Paine's house ? 
A. Well, I wrote him first and he called me and told me that it was un- 
necessary for me to make this survey. He already had one made and he 
would produce that survey. Then he was rather dilatory and I didn't hear 

from him for quite a while. 

Then I sent him a second letter and then this was in the fall of the 
year. So he and Col. Paine were friendly neighbors and I don’t know 
whether Mr. Hersh or Col. Paine suggested a meeting but we did have a 
meeting that Saturday morning. 

Q. Now, at that meeting didn't Mr. Hersh suggest a possible 
settlement of this matter, right or wrong, didn't he suggest that to you? 
A. No. 

Q. No settlement of any kind was offered? A. No. 

* * * * * 
CHARLES H. JOHNSON 
was called to the stand on behalf of the Plaintiff, was duly sworn, and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Q. Mr. Johnson, will you state your full name, please ? 
A. Charles H. Johnson. 
Q. Where do you live? A. At 5209 Chevy Chase Parkway. 
Q@. Where are youemployed? A. Bureau of Mines. 
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THE COURT: You will have to speak louder than that. 
THE WITNESS: Bureau of Mines. 
BY MR. DOHERTY: 

Q. What is your position with them? A. Iam in the office of the 
director. My title is Executive Assistant for Regional Activities. 

Q. Are you familiar with the properties of 5205 and 5207? 
A. Well, moderately, yes. 

Q. And actually how long have you lived at 5209? A. We pur- 
chased the house and lived there since 1947. 

THE COURT: Let me get your address, sir. 

THE WITNESS: 5209. ! 

THE COURT: That is next door to both of these properties? 

THE WITNESS: It is on the opposite of Mr. Knight's house from 
Mr. Hersh. : 

BY MR. DOHERTY: 

Q. Now, Mr. Johnson, when you first bought your property, was 
there a wall of any kind between 5205 and 5207? A. No, 

Q. Now, when did you first learn there was a wall between these 

properties? A. We were out of the country in 1957 and 1958. 
All of those two years and the wall was there when we returned. 

Q. It was not there when you left? A. No. 

Q. Do you know what was there before the wall was placed there? 


A. There were a line of trees and shrubbery and a fence as I recall it. 
Q. Was that fence straight back from the front of the property to 


the rear of the property? A. Ican't tell, I don't remember, 

Q. You can't answer that? A. No. 

MR. DOHERTY: Your witness. 

CROSS-EXAMINATION 
BY MR. SHAPIRO: 

Q. Do you recall, Mr. Johnson, what type of fence it was that you 
speak of that divided the Knight property and the Hersh property? 
A. My recollection is that the fence was made of two by fours or four 
by four posts, about four or five feet high with two by four rails with 
chicken wire or something of that nature on it but I 
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am not clear on that. That is just my recollection. 
MR. SHAPIRO: Will you mark this as defendant's Exhibit No. 1 
for identification. (Defendant's Exhibit No. 1 was 
marked for identification.) 
BY MR. SHAPIRO: 


Q. I show you what has been marked Defendant's No. 1 for identifi- 
cation and ask you if the fence shown on this picture, whether that re- 
freshes your recollection in any way as to the type of fence that you so 
observed between the Knight property and the Hersh property? A. That 
might very well be it. It is not chicken wire but mesh. It could have been 
this fence or a fence similar to it. 

Q. You say you purchased your property in 1947? A. Yes. 

Q. And until 1958 when you left the country -- A. We left in 
1956. We returned in January 1959. 

Q. From '47 to '56, a matter of nine years, you observed that the 
Hersh property and the Knight property was divided by a fence some- 
thing similar to the one indicated on this picture? <A. Yes, I think that 
was the case. 

Q. Can you tell us what the general condition of the Knight 
property was, that is, the -- where the line of the fence. What was 

the general appearance of the property? The dividing line be- 
tween the Hersh and Knight property, what was the general appearance 
of that area, where the fence was? A. I have no particular recollec- 
tion of that. As I said, there were small trees, Mulberry trees along 
the line and it is my only clear recollection of it that there may have 
been Honeysuckel or vines. 

Q. Sort of wild there? A. It would be. Iam not clear on that. 

Q. Now, since this retaining wall was put on on the Hersh property, 
have you had occasion to observe the condition of the Knight property ? 
That is, the Knight property, the yard of the Knight property, the rear 
yard of the Knight property? A. Well, the present tenant has kept a 
very tidy and neat yard and he has done a great deal of gardening there 
and it has been very presentable. 

Q. Would you say, Mr. Johnson, that the retaining wall in any way 
contributed to the better appearance of the Knight property? A. Well, 
it certainly hasn't done any harm. I would say it looks better than it did. 

MR. SHAPIRO: Thank you very much. 

MR. DOHERTY: That is all. 


* * * 
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JOHN R. NELSON 
was called to the stand on behalf of the Plaintiff, being duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. DOHERTY: 
Q. Please state your full name, Mr. Nelson? A. John R. Nelson. 
Q. Where are you employed? A. Iam an investigator for the 
Enforcement Branch of the Department of License Inspection. 
THE COURT: I did not get that. 
THE WITNESS: An investigator for the Department of License and 


Inspection. 

THE COURT: In the District Government? 

THE WITNESS: Yes. 

BY MR. DOHERTY: 

Q. For the District Government? A. That is right. . 

Q. And in answer to a subpoena to J. P. Green, Chief of Building 

Permits, is he your superior officer? A. He is. 

Q. And did you bring any and all permits issued for the: premises 
5205 Chevy Chase Parkway from January 1, 1960 to date? Do you have 
any permits of any kind or applications for apermit? A. No, there are 
none on file, sir. 

Q. None? A. No. 

Q. For a retaining wall three and a half feet to four feet in height, 
is it necessary that you have a permit in order to erect such a wall? 
A. Yes, it is. | 

Q. You say none was appliedfor? A. No, none was applied for. 

MR. DOHERTY: Thank you. That is all. 

CROSS-EXAMINATION 


BY MR. SHAPIRO: 
Q. Mr. Nelson, what are your duties with the District Government? 


A. Investigate complaints and violations. 
Q. You have nothing to do with the issuance of licenses? A. -I 


do not. 
Q. Now, who made the complaint in this particular instance that 


you are testifying to? A. The complaint, sir? 
Q. Who made the complaint to you about the license ? A. I was 
asked to bring down to the court any applications for permits and 
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licenses in connection with this case. 
Q. Now, do you know whether or not any building permits are 


necessary to build any kind of wall in the rear of the premises? Resi- 


dential premises? A. Fences? 

Q. Yes, and things of that sort? A. Are you speaking of a re- 
taining wall, sir? 

Q. Yes, sir. A. Yes, they are required. 

Q. They are required to get a building permit for that? A. Yes. 

Q. And, of course, they are required to get a building permit for 
the front part of the premises. That has always been true, isn't it? 
A. You mean in regard to retaining walls? 

Q. Yes. Your testimony is that a building permit is required for 
a retaining wall whether in front of the premises or in the rear of the 


premises. It doesn't make any difference, is that right? A. That is true. 
* * * * * 
JERRY BAKER 
was Called to the stand on behalf of the Plaintiff, being duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. DOHERTY: 
Q. Will you give us your full name, please? A. Jerry Baker. 


@. And where do you live? A. At 5124 Nebraska Avenue, Northwest. 

Q. Are youemployed? A. Iam self-employed, sir. 

Q. And how long have you lived at that address? A. Approximately 
12 years. 

Q. You can take your time, Mr. Baker. 

Are you familiar with the property of 5205 and 5207 Chevy Chase 
Parkway? A. Yes, Iam. 

Q. And do you know John Knight the owner of 5207? A. Yes, Ido. 

Q. And Mr. Hersh the owner of 5205? A. Yes, I do. 

Q. And when did you first meet Mr. Hersh? A. Approximately 
1953, '52, or '53. 

@. And did you visit his property at all. Go over to his home? 
A. I have not been to his home. 

Q. Have you been near the property at all? A. Yes, I have. 

Q. And did there come a time that you were present at or about 
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the time this wall was being built between 5205 and 5207? A. = there 
was. ! 

Q. I show you plaintiff's Exhibit No. 5 and ask you if that is the 
retaining wall that was built at the time that you were there. Did you see 
it being built? A. I saw it at a distance, yes, sir. 

THE COURT: I did not hear you. 

THE WITNESS: I saw it at a distance. 

BY MR. DOHERTY: 

Q. Now, did you have any discussion with Mr. Hersh about the 
erection of this wall? A. After it was erected I did have occasion to 
talk with him about it. 

Q. And was there anything said about the fact that the wall was 
going over into the property of 5207? 

MR. SHAPIRO: Now, If Your Honor please -- 

THE COURT: You can ask him what was said. 

BY MR. DOHERTY: 
Q. What was the conversation you had with Mr. Hersh about this? 
THE COURT: Speak a little louder. 
THE WITNESS: Yes. 

MR. DOHERTY: Your Honor, he is having difficulty with his 
breathing. 

THE COURT: I can appreciate that. 

THE WITNESS: I had an occasion to talk with Mr. Hersh some 
time after the wall had been erected and he told me at that time that he 
had checked with the District and discovered that the fence was not on 
the line but three feet over on his property and that when he built the 
wall, he extended it over three feet on the property making his yard 
larger. | 

BY MR. DOHERTY: | 


Q. Now, prior, was there any other conversations that you had 


with him? Was that the only conversation that you had? A. That was 
the substance of the conversation other than the usual greeting. 
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Q. Do you remember what was there prior to the time that this 

wall was placed there? A. I couldn't speak except for the back 
of the property, next to the alley. That was a wire fence which appeared 
to be attached to a post, four by four, something of that nature. 

Q. Mr. Baker, was there a straight line between the rear and the 
front of the property between 5205 and 5207 as to the fence or whatever 
was there prior to the time that this wall was put inthere? A. I could 
not testify to that. I could not see that. That fence would be on the 
terrace out of my line of view. 

Q. Do you remember anything about any trees being there? A. Yes, 
there were trees, shrubbery, small trees. 

Q. Were they removed at that time to -- A. At the back of the 
property ? 

Q. Yes. A. Some shrubbery was removed then. 

Q. Who else was present at the time that you had this conversation 
with Mr. Hersh? A. No one, just Mr. Hersh and I. 

MR. DOHERTY: That is all. 

THE COURT: All right, sir. 

CROSS-EXAMINATION 
BY MR. SHAPIRO: 

Q. Mr. Baker, did you observe whether or not this rataining wall 

was in line with the fence that you spoke of, that you saw on the 
property before it was taken down? A. Would you repeat that, sir? 

Q. Was this retaining wall that was put up by Mr. Hersh in line 


with the fence that you spoke of that you saw on the property? A. No, 


sir, it appeared to be moved over. 

Q. Which side? A. The retaining wall was moved over on the 
property next to Mr. Hersh's. 

Q. Beyond the fence line? A. Beyond where the fence was. 

Q. How were you able to observe that, sir? Were you there when 
the fence was taken down? A. Yes, I was. 

Q. Were you there when the fence was taken down? Yes, I was. 
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Q. Were you there when the retaining wall was put up? A. Yes. 

Q. What was the occasion for your presence then? A. Well, my 
home is almost directly across the alley from Mr. Hersh's home and it 
was -- I could sit on my back porch and look out the window and see it. 

Q. And you were dust observing it from your back porch? A. Yes. 

Q. That is as far as you were able to identify the location of the 
retaining wall with respect to the fence that was dividing the property, 
is that correct? A. Well, I was closer than that from time to time. 

Q. Could you say how much more there was a lap over on the 
Knight property as far as the fence was concerned? A. No, sir, I 
couldn't. 

Q. Did you discuss this case with anybody before you came into 
court today ? 

Did you discuss your testimony with anyone before you came into 
court today? A. None other than Mr. Knight asked me whether -- 
what I knew about it and I told him what I knew about it. 

* * * * * 
WALTER BLACKWELL GLESSON 

was called to the stand, being duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Will you state your full name, please? A. Walter ; Blackwell 
Glesson. 

Q. And where do you live? A. Ilive in Fairfax County. 


Q. Where are you employed? A. In the office of the surveyor 
of the District of Columbia. 


Q. And are you in charge of that branch? A. Iam the assistant 
engineer... 
Q. Now, in response to a subpoena addressed to you, aid you 
‘bring down surveyors book No. 173? A. I did. 
Q. Page 172? Do you have that? A. Ido. 
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Q. Would you open to that please? 

I show you plaintiff's Exhibit No. 1 in evidence and ask you if that 
is a copy of that plat in your book? A. This is a copy of the original. 

Q. This is a copy of the original? A. Yes, this is a copy of the 

original. 

Q. Are you familiar with this? A. Yes, sir. 

Q. Now, will you explain to the Court about the pegs that are noted 
in the rear and the public alley side? A. That red line running parallel 
to the normal line of the alley is five foot offset line and the coppers on 
the extension of the lot line are on this offset line five feet from the alley 
line. They mark the lot lines. 

Q. And when you go out to the front is that a straight line on your 
plat book normally of the original plat. Does it go straight back from the 
rear, to that peg to a peg in front? A. It does. 

Q. Does that show a peg in front, some kind of a peg? A. Well, 
the peg is right on the lot line and at the intersection of the southerly 
lot line with the street line. It marks thegproperty line at that point and 
the extension thereof of that line. You have a copper on a seven foot offset. 

Q. And that permit mark is there? A. It is. 

Q. Now, this discloses an encroachment over from -- 

THE COURT: For the record what is that? 

MR. DOHERTY: Plaintiff's Exhibit No.1. Would you explain this 
green line and what that refers to and what it means? 

; A. The green -- the hatch green lines are the wall, 
the cinder block wall, eight inches wide and at the southeast end of the 
wall, the southerly face of the wall, is 3/34 hundreds feet northerly of 
the lot line. 


Q. Northerly of the lot line? A. The southerly lot line of lot 122. 

Q. Do you have the knowledge whether it is 5207 or 5205? Can you 
tell from your records? A. Idon't understand what 5205 means. 

Q. 5205 Chevy Chase Parkway, the address. A. Oh, house num- 
ber. That doesn't appear on this certificate that I can see. 
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Q. Now, what did you say it encroaches over on. What is the 
number of that lot? A. 122. | 

MR. DOHERTY: So there won't be any ee about this, I will 
offer this into evidence. 

MR. SHAPIRO: No objection. 

MR. DOHERTY: Your Honor please, I offer this into evidence as 
Plaintiff's Exhibit No. 9, the deed to the plaintiff in this case. 

THE COURT: This is the deed to the plaintiff? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: The sellers of the property ? 

MR. DOHERTY: Yes, Your Honor. That is to show that is lot 
122 and that is the lot he is referring to. 

THE COURT: All right, sir. 


(Plaintiff's Exhibit No. 9 was marked 
for identification and received in evidence. ) = 


BY MR. DOHERTY: 


Q. Now, you say that encroaches over on to lot 122? A. At the 


rear of the cinder block wall, the southerly section of the wall is 3/34 
hundreds feet. 
THE COURT: Let me get that. The encroachment is what? 

THE WITNESS: 3/34 hundreds feet. That is northerly of the south 
property line of lot 122. | 

BY MR. DOHERTY: 

Q. Now, looking at the front of the property, can you tell us what 
these lines mean there and also what they are? A. The green? 

Q. Yes. The green lines. A. Well, at the break in that little 
wall which projects beyond the building line, the wall is 4/24 hundreds 
feet northwesterly of the street line and that is an 8 inch cinder block 
wall and at its rear corner, the southwesterly face is eight hundreds 
of a foot northeasterly of the southerly line of lot 122. 

Q. Let me ask you in plain words, Mr. Glesson, was there an 
encroachment on the District property over the line of the building line 
of the District property? A. There is. | 
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Q. And that is the wall that is in front of the -- have you been out 
therepersonally ? A. No, sir. 

Q. And then the wall that is shown on this plat , Plaintiff's Exhibit 
No. 1, indicates that the wall that is in front has encroached on to the 
District line property? A. Yes. 

THE COURT: You say the District property, do you mean the 
plaintiff's property ? 

THE WITNESS: No, sir, the street, sir. 

BY MR, DOHERTY: 


Q. Now, does this also show an encroachment over on to Lot 122? 

THE COURT: What is the Lot Number? 

MR. DOHERTY: 122. 

THE WITNESS: Yes. 

THE COURT: I want to find out how much of an encroachment does 
that show on to Lot 122? 

THE WITNESS: 3/18 hundreds feet northerly of the southerly line 


of lot 122. 
THE COURT: That is in front of the building ? 
THE WITNESS: Yes. 
* * * 
DAVID HERSH 
was called to the stand on behalf of the defendant, being duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHAPIRO: 
Q. Mr. Hersh, state your full name. A. David Hersh. 
Q. And where do you live? A. 5205 Chevy Chase Parkway, 
Northwest. 
Q. What is your occupation? A. lama paint contractor. 
Q. How long have you resided at the address 5205? A. I guess we 
just finished 9 years, starting our tenth year, I think. 
Q. Do you recall when you purchased the property? A. I think in 
"52. I think it is. 


Q. 1952? A. Yes. 

Q. And who did you buy the property from? A. Israel Segal. 

MR. SHAPIRO: Will you mark this No. 2 for the defendant, for 
identification. 


(Defendant's Exhibit No. 2 was marked 
for identification.) | 


BY MR. SHAPIRO: 
Q. Now, Mr. Hersh -- Your Honor, this has been agreed. This is 
the deed from the seller to the Hersh's. I offer this. 
THE COURT: What is the exhibit number? 
MR. SHAPIRO: No. 2. 
THE COURT: Is there any objection? 
MR, DOHERTY: No objection, Your Honor. 
THE COURT: It may be received. 


(Defendant's Exhibit No. 2 was re- 
ceived in evidence.) 


BY MR. SHAPIRO: 

Q. Who has resided in the property that you iewsts 5205, since 
1952? A. We have. 

Q. And when you say we, who else besides yourself? A. My wife 
and children and mother-in-law. 

Q. Now, when you purchased this property in 1952, was there -- 
was the property between 5205 and 5207, that is, the adjoining property, 
was that divided by any mark? A. By a fence, picket wire fence. 

Q. Can you describe it a little more in detail, what type iof fence 
it was? A. It was four by four posts set in concrete, two by four railing 
both top and bottom and a regular double picket wire. 

Q. How far did this fence go that divided the two properties? 

A. There is one more addition. There is an iron railing with the picket 
wire on the top of the retaining wall from the side of the house walking 
from the front of the yard, walking along the side.of the house until. it 
meets the wood, that is with an iron railing that is set in the brick re-: 
taining wall that is there. 
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Q. Now, did this fence extend all the way to the rear of the pro- 
perty? A. Yes, it did. 

Q. Both properties? A. Yes. 

MR. SHAPIRO: Please mark this as defendant's No. 3 for identifica- 
tion. 


(Defendant's Exhibit No. 3 was marked 
for identification.) 


BY MR. SHAPIRO: 

Q. I show you, Mr. Hersh, what has been marked as defendant's 
Exhibit No. 3 and ask you what that photograph indicates? A. This 
shows that iron fence with the picket wire and the iron railing and where 
the cinder block wall is now is where the -- 

THE COURT: Mr. Hersh, can you speak a little bit louder, please. 

THE WITNESS: Where the cinder block wall is now is where the 
wooden fence used to be. 

BY MR. SHAPIRO: 

Q. Was that cinder block wall inside of your property or extending 
over on to the Knight property? A. As far as the fence was -- 

Q. Was it in your property? A. It was in my property. 

Q. Now, there is an indentation here at a certain point on this 


picture of a wall going to the front part of the property. Can you tell us 
whether or not the fence ended at that point? A. No, sir. The wire 
curved over here. There is a wooden post and the wire traveled along 


the wooden post and straight down again. 

Q. Now, who put in the retaining wall, if you know. If you don't 
know just say so.. Do you know who put this retaining wall in? A. No, 
sir. 

Q. That is between the end of the rear fence line and the front of 
the property? A. No, it was there. 

Q. And was there a fence on top of that? A. Yes, sir. 

Q. Now, do you know who put that in? A. No, lassume it was 
Segal. 
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Q. You don't know? A. No. 
MR. SHAPIRO: I offer Defendant's Exhibit No. 3 in evidence. 
THE COURT: If there is no objection it may be received. 


(Defendant's Exhibit No. 3 was re- 
ceived in evidence.) 


BY MR. SHAPIRO: 


Q. When did you put this retaining wall in on your property? In 
the rear of your property? A. In the early spring of 1957. 
Q. Was that before Mr. Knight purchased this property? A. Yes, 


sir. 

Q. When you put that retaining wall up, who lived or owned the 
property that is now designated as the Knight property? A. The people 
by the name of Lancasters. 

Q. How long did it take you to improve the rear end of 5 your pro- 
perty with the retaining wall and the swimming pool addition that you 
made there? A. The swimming pool came much later after the wall. 

@. How much later? A. I would say about five months. 

Q. During the time of the construction of the retaining wall, did 
anyone object to your erection of this wall? A. No, sir. | 

Q. Did the Lancasters that were living next door to you make any 

objection to it? A. They were greatful. 

Q. Were they property owners or a tenant? A. They w were tenants. 

Q. I say did the property owner or the tenant in the Knight property 
object to the erection of the cinder block wall in the front of your pro- 
perty? A. Not that I know of. 

MR. DOHERTY: I didn't hear that question. 

THE COURT: Suppose you repeat the question. 

BY MR. SHAPIRO: 

Q. Did the owners of the property, now designated as the Knight 
property, or the tenant that lived there, object to the construction of the 
retaining wall in the rear of the premises or the improvement that you 
made in the front of your property ? A. No, sir, they didn't. : 
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Q. Did anyone object to it? A. No. 
MR. SHAPIRO: Will you mark this please, as Defendant's No. Four 
for identifcation. 


(Defendant's Exhibit No. 4 was marked 
for identification.) 


BY MR. SHAPIRO: 

Q. Mr. Hersh, I show you what has been marked for identification 

as Defendant's Exhibit No. 4 and ask you whether or not that isa 
picture of the front porch of your house? A. Yes. 

Q. Now, when you constructed the side retaining wall there on the 
front porch, did that follow the picket fence line that you spoke of and 
identified before? A. Yes, sir, from the back. 

Q. In other words, there were no picket fence at that point? 

A. No, there wasn't. 

Q. Now how did you arrive at a boundary for the erection of this 
retaining wall in the front of the premises ? A. There were hedges that 
came along the front of the house and went down the side. 

Q. And did you erect this retaining wall in the enclosure of those 
hedges? A. Yes, sir. 

Q. And that is in line with your retaining wall in the rear of the 
premises? A. Yes, sir. 

MR, SHAPIRO: I will offer this in evidence. 

MR. DOHERTY: No objection. 

THE COURT: It will be received. 


(Defendant's Exhibit No. 4 was re- 
ceived in evidence.) 


BY MR. SHAPIRO: 

Q. Mr. Hersh, you will observe a discontinuance of a sidewalk in 
this photograph, near the retaining wall that you put up in the front of 
the premises. Is that correct? A. Yes, sir. 

Q. Did you put that sidewalk in? A. No, sir. 

Q. Do you know who did? A. No. 


Q. And how long did that discontinuance remain that way? How 
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long did you know of its existence? A. Ever since I have been there, sir. 

@. And in other words, the retaining wall met this discontinued 
area of the sidewalk in front of the adjoining premises? A. Yes, sir. 

Q. When you built this retaining wall in the rear and in the front 
of the premises, who helped you do the work or did you do the work 
yourself? A. I did. | 

Q. Did you have any assistance? A. Yes. | 

Q. Will you tell us who they were? A. One was my son, one 
since deceased plus -- 

THE COURT: I didn't get the other part. 

THE WITNESS: Friends of mine helped me. 

BY MR. SHAPIRO: 

Q. What were their names? A. Lee Jolles, my brother and Bert 
Freedman. 

Q. Did they help you as a result of your request to come to the 
place‘and help you out? A. Yes. 

Q. You had no outside contractor do any of this work ? rs No, sir. 

Q. Are any of them here today? A. Yes, sir. 

Q. Mr. Knight testified that he purchased the property in "58. Is 
that correct ? 

MR. DOHERTY: November of '58, yes, sir. 

BY MR. SHAPIRO: 

Q. And when did you construct your Pool and the retaining wall 
back of the premises? A. Some time the end of July of 1957. 

Q. You already told us that the Lancasters lived there? A. Yes, 
sir. 
Q. After the Lancasters moved out, who lived in the Knight pro- 
perty? A. The Paine's moved there. 
Q. Do you recall when they moved in? 
THE COURT: What is the name of that party ? 
MR, SHAPIRO: The Paine's. 
THE WITNESS: I think either in December or January. 


BY MR, SHAPIRO: 
Q. What year? A. It was either the end of '58 or the beginning 
of '59. 
Q. Did the Paine’s, as you refer to them, ever complain to you 


about any encroachment on this property ? 

MR, DOHERTY: I object, if Your Honor please. 

THE COURT: What is the purpose of this? 

MR. SHAPIRO: There has been testimony here that Mr. Knight 
testified that he had difficulty with the Paine's as a result of this 
encroachment. I want to show there wasn't any. 

THE COURT: I will let him answer. 

BY MR. SHAPIRO: 

Q. Did the Paine's complain to you about any encroachment of 
your property on the so-called Paine property -- the Knight property ? 
A. No, sir. 

Q. Did they ever complain to you about any water damage that 

was suppose to have been alleged here? A. No, sir. 

Q. You have had no difficulty with them at all? A. No, sir. 

Q. This wire fence you described, Mr. Hersh, remained on the 
property from the time that you purchased it in 1952 until you moved — 
it in 1957, is that correct? A. Yes, sir. 

MR. SHAPIRO: You may have the witness. 

CROSS-EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Hersh, prior to the time that you built this wall, did you 
apply at the District Building for a permit? A. Yes, sir. 

Q. Do you have that permit with you ? A. Idon't have it with 
me, sir. 

Q. Do you have the application, a copy of the application? A. I 
don't have it. 

Q. Did you give it to your attorney ? A. I thought he had it. We 
did have a permit. 
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THE COURT: You say you had a permit from the District Govern- 


ment ? 
THE WITNESS: Yes. 
BY MR. DOHERTY: 
Q. And don't you have in your files, at least, a receipt for that? 
A. Yes, sir, I think I have. I don't remember whether I showed it to 
Mr. Knight and he gave it back to me or not. 
MR. DOHERTY: May these be marked as Plaintiff's No. 10 and 11. 


(Plaintiff's Exhibits Nos. 10 and I1 were 
marked for identification )- 


BY MR. DOHERTY: 

Q. I show you Plaintiff's Exhibit No. 10 and ask you whether or 
not it is dated 4/22/57, whether that is your application for the erection 
of a wall in question? A. It might be, sir. 

Q. Don't you know? A. I wouldn't remember, sir. 

Q. Seeing this particular piece of paper, don't you remember what 
you did at that time? A. Yes, sir. 

Q. What did you do? A. Applied for a permit to put up the re- 
taining wall. 

Q. Did you go down to the District Building yourself? A. Yes, sir. 

Q. And weren't you told that you couldn't erect it on the basis of 
the place where you had the permit -- the plans for the wall? A. No, 

sir. | 
Q. What did they do down there? A. Well, we spent a couple of 
hours looking through deeds plus plats because we had measured the fence 
and there are hedges and plus the plat book showed three and a half foot 
for our property and the discrepancy came up and no one was able to find 
out any further information as to what the actual measurements were. 

Q. Weren't you told at that time that you couldn't get a permit to 
build on any other part other than the line of the property as it Sapam 
under the plat books? A. No, sir 

Q. You were actually ea the permit? A. I havea permit. 
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Q. Where is it? A. I don't remember. I showed it to Mr. Knight 
and I don't know whether I have it here or it is home but there is a copy 
that can be gotten. 

Q. You heard the testimony here of the man from the permit section 
that there was no permit issued? A. Yes, sir. There was a permit issued. 

Q. Now, when I took your deposition back in August 22, 1960, you said 
at that time that you had one and that you had given it to your counsel. Is 
that right? A. Yes, sir. 

Q. Have you ever been able to find it? A. Idon't remember. 

Since the time Ishowedit to Mr. Knight and at that time -- unless I thought 
I had given it to my counsel and it may be back in the files. 

Q. Isn't it a fact that you told Mr. Knight you didn't get a permit 
because they wouldn't give it to you because you were wanting to put this 
in a place where it is different from the line of your property? A. No, sir. 

Q. You never did say that? A. No, sir. 

Q. Now, I show you Plaintiff's Exhibit No. 4 and ask you whether or 
not you put that wall in front there and these steps? A. Yes, sir, I did. 

Q. That was done when, in 1957? A. Yes, sir. 

Q. Now, what was there prior to the time that you put up this wall? 
A. Hedges and mounds of dirt. 

THE COURT: What was your answer? 

THE WITNESS: Hedges and mounds of dirt. 

BY MR. DOHERTY: 
Q@. Where were the hedges? A. Where the wall is now. 


Q. Right up to this edge here? I mean to the very right side of 
the picture? A. No, it might come a little beyond that or a little before 
that. 


Q. Did you at any time check as to where these copper pins were 
in the walk in front and along the side of your property to ascertain where 
the line was? A. There were never any copper pins in. 

Q. What kind of pins? A. None at all. 

Q. None? A. No, sir. 
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Q. Now, I show you Plaintiff's Exhibit No. 5 and ask you | about this 
retaining wall. That is a brick retaining wall, is it not? A. Yes. 

Q. Between the two houses? A. Yes, sir. 

Q. There was a fence on top of that ? A. Yes, sir. 

Q. And there was a fence beyond that ? A. That is correct. 

Q. This one on top of the brick wall is a wire fence? A. Yes, sir. 

@Q. And has stakes into the post into the brick wall, is ae right ? 
A. Yes, sir. 

Q. Now, it is your testimony that this wall that you built in 1957, 
followed the line of the fence? A. Yes, sir. 

Q. And in other words, you could see from this brick wall that was 
there that the fence was going straight back; this was i was it not ? 
A. Yes, sir. 

Q. It didn't curve in any way at all? A. No, sir. 

Q. Then you say that the fence curved to the left and by reason of 
that you did put the wall up that way? A. Yes, sir. | 

Q. Did you know at that time that you" were encroaching on the pro- 
perty of 5207? A. No, sir. | 

Q. You had no knowledge of that at all? A. No, sir. : 

- Q. Did you make any measurements at that time? A. = sir. 

Q. Of your lot? A. Yes, sir. ! 

Q. Do you remember talking to Mr. Baker? A. No, sir. I never 
talked to Mr. Baker at the time I put up my wall. 

Q. You never talked to him at all? A. No, sir. 

Q. At any time? A. Not while I put up the wall. 

Q. Did you ever say to Mr. Baker that you had gotten three and a 
half feet of property by reason of this situation, by putting up this wall? 
A. No, sir. Itold Mr. Baker I came to about, close to 7 or 8 and in some 
places nine foot of property, I gained. | 

Q. Now, what do you mean by that? A. Because the: property the 
fence was on, both sides sloped and we had quite a big slope there and by 
reason of putting up the wall and leveling the ground -- we leveled it all 


up and we increased the amount of the usable space. 

Q. But you had a big hump here in the back yard, did you not ? 

A. It was terraced and went down to the garage and was terraced 
on both sides. 

Q. Terraced into 5207 property? A. Into the alley. 

Q. When you put up this wall, you leveled that hump out and put it 
over against this wall, is that correct? A. Yes, sir. 

* * x* * 

THE COURT: You may proceed. 

DAVID HERSH 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION (Cont'd) 
BY MR. DOHERTY: 

Q. Mr. Hersh, there are a couple of things I would like to get 
straightened out. First, did you take down this -- these trees and shrub- 
bery yourself? A. Yes. 

Q. Personally? A. Yes. 

Q. Did anybody help you? A. There might have been. 

Q. Do you know? A. I couldn't tell off hand. My children, my wife, 
friends. 

Q. Who are the friends that helped you take it down? A. At various 
times -- my children were susceptible to Poison Ivy and so was I. A lot 
of the time I couldn't get out in the back. 

Q. Now, showing you Plaintiff's Exhibit No. 4, again, where you 

had this, the front part of the wall in front. Where was the hedge 
that you referred to in relation to the side of the house? A. It would be 
along where this walk is and the -- 

Q. Is this the wall -- is it right along the road or is this a part of 
the wall? A. Part of the walk going out to the front. 

Q. And you say that the hedge was somewhere around the end of that 
walk? A. It might have been. 

Q. Well, was it or wasn't it? A. Idon't remember exactly. If I 
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put the walk in I put it in even with this here. There were hedges along 
here. 
Q. Hedges in the front, you mean? A. On the side and in the front. 
MR. DOHERTY: May this be marked as Plaintiff's Ea No. 12 
for identification ? | 


(Plaintiff's Exhibit No. 12 was marked 
for identification.) 


BY MR. DOHERTY: 

Q. Mr. Hersh, do you know Mrs. Baker who lived at 5207 at one 
time? A. If that was their name, I didn't remember that. 

Q. I show you Plaintiff's Exhibit No. 12 for identification and ask 

you if that picture is familiar to you? A. This is -- | 

Q. What does it disclose? A. No, it is not familiar to me, sir. 

Q. Does that indicate the back yard of the Knight property ts 
A. I don't know. 

Q. 1956? A. Idon't see anything that would tell me that this is 
the Knight property, sir. 

Q. How about the wall back there? A. I can't see anything there, 


sir. 


Q. Can't see athing? A. That I would recognize as the Knight 
property, I couldn't. | 

Q. You couldn't say whether or not this is the back yard of the 
Knight property and that this child was out there in the swing. Do you 
remember the swings and things out there? This was taken in July of '56. 
A. I wouldn't know that that is the Knight property. | 
Q. What about the shrubbery on the side there. Does that indicate 


anything to you at all? A. No, sir. 
Q. Does that look like the shrubbery that was there in the back 
yard between the Knight property and your property in "56? A. No, 
I don't remember it that way. 
Q. How do you remember it? A. I don't know that property. 
Q. This is right next to you. This is 5207. A. I only know my 
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property from my side of the yard. This is supposedly from the Knight 
property, taken from their side of the yard. I don't know it. 

Q. Can't you tell us whether or not there are some and there were 
shrubberies of that particular type in the back yard between you and the 
Knight property in July of 1956? A. No. I wouldn't remember that, not 
on that. 

* * * 

THE COURT: Any questions? 

I want to ask you if you recall Mr. Baker testifying, the gentleman 
that was in the wheelchair ? 

THE WITNESS: Yes, sir. 

THE COURT: Do you recall him saying something like this after 
you had erected the wall: That he talked with you and that you said, you 
are alleged to have said, that you checked with the District Government 
and discovered that the fence was not on your property, and that you ex- 
tended your wall three feet on to the other property, making your property 
three feet wider. 

Did this occur ? 

THE WITNESS: No, sir. 

THE COURT: Do you know of any reason that the man should make 
a statement like that? Have you had any trouble with him? 

THE WITNESS: No, sir. 

THE COURT: You have been friendly all of the time? 

THE WITNESS: As far as a neighbor back there, yes. 


THE COURT: Did you ever get a survey of that property when you 


discovered you had to extend this wall three feet on to the gentleman's 
property ? 

THE WITNESS: No, sir. 

THE COURT: You never thought of getting a survey? 

THE WITNESS: We did think about it but because of the way I 
started to put the wall up and the fence was there and I put it right in line. 

THE COURT: ‘You assumed because the fence was there you had a 


right to put the wall up? 

THE WITNESS: We questioned that but unfortunately I was -- my 
son's confirmation was coming up and I wanted to level the ground at 
that time and so we went ahead with it. 


THE COURT: All right, sir. That is all. 
* * * * 


ISRAEL SEGAL 
was called to the stand, being duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. SHAPIRO: 
Q. Mr. Segal, will you state your full name, please ? A. Israel 
Segal. 
Q. And where do you live? A. At the Tower Apartments. 
@. Where is that located? A. 4201 Cathedral Avenue. 
Q. What is your occupation? A. Iam a dealer in antiques and 
cabinet maker. | 
Q. Where is your place of business? A. 1313 Wisconsin Avenue. 
Q. Mr. Segal, directing your attention to the property known as 
5205 Chevy Chase Parkway, Northwest, I will ask you whether or not you 
ever resided in that property? A. Yes, I did. 
Q. Will you tell us the dates? A. I lived there from June 1928 to 
February 1952. 
Q. Now, who was the owner of the property in 1928? A. In 1928 
that was my wife's mother and father. 
Now, what was their names? A. Mr. and Mrs. Nathan Rosenbaum. 
Did there come a time when you sold this a ak A. Yes. 
Your wife sold the property? A. Yes. 
You sold it to whom? A. To Mr. and Mrs. Hersh. 
These are the defendants here? A. Yes. 
And when was that property sold? A, That was in 1952. 
Now, from the time that you owned the property, that is, you 
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resided in the property, 1928 to '52, were you in constant occupancy of 
those premises? A. Yes, I was. 

Q. Are you familiar with the adjoining property now known as 5207 ? 
A. Yes, I was. 

Q. Do you recall when the property 5207 was erected? A. Ap- 
proximately between 1934 and "35. 

Q. Before that period, before '34 and '35, was the property vacant 

next door? A. It was unimproved land. 

Q. Now, the property that we are speaking of now as 5205, that was 
the property you were living in, was that property fenced in? A. Yes. 

Q. Between the two properties, 5205 and the property now known as 
5207? A. There was always a wood and wire fence there. 

Q. And did you erect the fence yourself? A. No. 

Q. Did you have occasion to put the fence in repair? A. I person- 
ally did a lot of work around the house. I had occasion to replace some 
of the wood that was rotted away, painted and so forth. 

Q. Did the fence remain during the entire period until the property 
was sold to Mr. and Mrs. Hersh? A. Most of the fence did but part of 
the fence was taken down when the other property, the east of the pro- 
perty that we occupied was improved. 

Q. Mr. Segal, I show you what has been marked as Defendant's 
Exhibit No. 3 and ‘ask you where the fence that you speak of came on your 
property? A. Well, originally, before this adjoining property was im- 

proved, there was a wire fence that ran from the north side of the 
alley, ran north to Chevy Chase Parkway. 

Q. And did it include this indented area there? A. No, that was 
a straight line. 

Q. Was the line on the outside or the inside? A. The line was on 
the outside. 


Q. Now, what happened insofar as this area way is concerned, what 
happened at the time? A. When this property was developed -- 

Q. When you speak of this property you mean the -- A. I mean 
the property to the east. 
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Q. That is the Knight property? A. That is right. When this 
ground was graded the grader graded all the way up to the fence and our 
fence remained standing. However, when they came into this front part 
of the house they cut into our entrance way and destroyed that part of the 
fence and when we consulted the supervisor on the job he said don't worry, 
we are going to put up a wide wall. We didn't know what they were going 
to do but anyway, he put up this so-called retaining wall but he’ had moved 
the fence over to a point where we had practically -- we don't have as 
much access to the rear of our yard to the front as we had before but it 
was all done and I personally put an additional fence on top of this wall 

because I had a young daughter who used to play in the yard and I 
had to protect her. However, where this new fence that I put up joined 
with the fence that was part of the original property there was. an offset 
with an opening and I personally made a -- strung a piece of wire across 
there to join it up, to seal up that opening. 

Q. Now, I show you what has been marked as Defendant's Exhibit 
No. 4 which purports to be the front of the property. Will you: itell us 
whether or not -- what kind of enclosure, if any, was there in the front 
of the property? A. Well, our fence originally came up to where this 
corner of the wall was but on the front we never had a wall. We had 
hedges all the way around the property and I personally used to keep 
those hedges in trim but the fence originally came all'the way to the 

sidewalk in Chevy Chase Parkway. | 

Q. That is where the wall is now? A. That is where the wall is 


now. 


Q. Have you had occasion to see the property in ae 
A. Last year I did see it. : 

Q. That was after the retaining wall was put up and after the 
swimming pool was put up? A. That is right. 


Q. Now, during the time of your occupancy from 1928 until 1952, 
did anyone complain of the existence of this fence that you had? 
A. No, no one complained. 
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Q. Did anyone claim any property rights with respect to the pro- 
perty at 5205? A. No. 

Q. Nothing was said by anyone? A. No. 

Q. Now, in Defendant's Exhibit No. 4, there appears to be a 
break in the sidewalk in front of the premises there ? A. When we 
occupied the residence there was no sidewalk there. Our sidewalk ended 
right where the fence sort of joined but no sidewalk. 

Q. Who put the sidewalk to the east of that? A. I don't know who 
put it in but the sidewalk was put in after the other property was im- 
proved. 

Q. Does it appear there on Defendant's Exhibit No.4? A. Well, 
Lean see here that there is a sidewalk now from this photograph. 

Q. But does it break at or about the point of the side wall of 
5205 property? A. Well, according to the picture it does but I didn't 
see it. 

MR. SHAPIRO: Mark this 5 and 6 for the defendant. 


(Defendant's Exhibits 5 and 6 were 
marked for identification.) 


BY MR, SHAPIRO: 
Q. Mr. Segal, I show you what has been marked as Defendant's 
No. 6 and ask you if you can identify any of those photographs? A. The 
child in the picture is my daughter and the lady in the picture is my 
wife's mother, my daughter's grandmother. 
Q. That is also true of this picture? A. Yes. 
Q. Now,this -- A. That is also my daughter a little more 


grown up. 


Q. Do those pictures reflect the rear yard? A. These pictures 


were taken approximately when she was about a year old, about 26 years 
ago. That was before the adjoining property was improved and it was 
all run over and it shows the fence originally as it was when I came to 
live in the house. 

Q. Now, does this -- 
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THE COURT: May I see those pictures? It shows the fence as 


it was when you got the property ? 

THE WITNESS: Yes, sir. 

THE COURT: That is the rear of the house? 

THE WITNESS: Yes, that is the rear of the house. 

THE COURT: You say the fence was in that condition from 1928 to 
1952 when your wife sold the property to the Hersh's ? | 

THE WITNESS: Yes. 
THE COURT: The fence extended all the way from the rear to the 
front ? 

THE WITNESS: Right to Chevy Chase Parkway. 

THE COURT: Did you ever have knowledge that the fence was on 
somebody else's property ? 

THE WITNESS: No, sir, I never knew that. 

THE COURT: Did anybody ever complain? 

THE WITNESS: No one ever complained. The property there was 
thickly grown over. 

THE COURT: Was there any house on that property ? 

THE WITNESS: No house between our house all the way east to 
Ingomar Place.. : 

THE COURT: When was the home built that is owned by Mr. and 
Mrs, Knight ? 

THE WITNESS: Those houses were built in 1934 or 135. 

THE COURT: And after the home was built in 1934 or 1935, did 
anybody ever tell you that a survey had been made and ascertained that 

that fence was three feet on that property ? 

THE WITNESS: No, sir. No one ever complained. No one ever 
said anything. on 

THE COURT: Had you used that property up to the fence all of the 
time you had it? | 

THE WITNESS: Yes. I used to take care of the lawn there and we 
had grape vines there and we had trees there. 


THE COURT: All right. 
THE WITNESS: It was in constant use. 
BY MR. SHAPIRO: 

Q. Now, Mr. Segal -- 

MR. SHAPIRO: I offer this into evidence. 

MR. DOHERTY: May I see it? Ihave not had a chance to really 
study it. 

I have no objection. 


(Defendant's Exhibit No. 6 was re- 
ceived in evidence.) 


BY MR. SHAPIRO: 
Q. Mr. Segal, I show you what has been marked as defendant's 
Exhibit No. 1 and ask you if you can identify the person in that picture ? 


A. That is me many years ago. 


Q. When did you take that picture? When was that picture taken? 

A, Oh, that picture probably taken around 1937 or '38. 

Q. Does that picture also reflect the wire fence on your property ? 
A. That is part of the original fence. That is after the adjoining pro- 
perty had been built, 

Q. But after the indentation had been made? A. Yes. 

Q. That you previously indicated? A. Yes. This doesn't show the 
indentation because it is further south. The indentation was further north. 

MR. SHAPIRO: I offer this into evidence. 

THE COURT: What is the number? 

MR. SHAPIRO: Defendant's Exhibit No. 1. I merely identified it 
but now I offer it. 

MR. DOHERTY: I have no objection. 

THE COURT: It will be received. 


(Defendant's Exhibit No. 1 was re- 
ceived into evidence.) 


BY MR. SHAPIRO: 
Q. Now, I show you what has been marked as Defendant's Exhibit 
No. 5 and ask you if you can identify that? A. That is my daughter 


when she was about 8 years old. 
Q. Does that photograph reflect the appearance of the fonse on 
' your property? A. That is part of the original fence but this is 
after the property had been improved. 

Q. How is -- how old is your daughter then? A. Oh, proba 
about -- oh, 7 or 8 years old. 

Q. That would make the picture how old? A, That would make 
that picture -- she was just 27 in January, so it would make the picture 
about 20 years old. 

MR. SHAPIRO: I offer this into evidence. 

MR. DOHERTY: I have no objection. 


(Defendant's Exhibit No. 5 was re- 
ceived into evidence.) 


BY MR. SHAPIRO: 

Q. Mr. Segal, when the builders of the Knight ropes had in 1935 
came in on the fence that you had, took some of that property t that you 
identified as being indented, near the east wall of the 5205 property; do 
you know what I am talking about? A. Yes. 

Q. Do you consider that an invasion of your property ? A Now, 
we certainly -- 

THE COURT: Repeat the question again. 

BY MR. SHAPIRO: 

Q. When the builders of the 5207 property, which is now 7 identifed 
as the Knight property, came in and took part of the fence which you de- 

scribed as being indented, on the east side of your property, did 
you consider that an invasion of your property because of the fence being 
taken down at that point ? 

MR. DOHERTY: I object. 

THE COURT: He can tell what he did. Let him tell what he did, 
whether he considered it or not. 

THE WITNESS: We talked to the construction foreman. on the job 


and we complained bitterly because we were not left enough room to 
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move -- to wheel my daughter's carriage through there. We had a very 
wide entrance there between the fence on our property and when they cut 
into that and took that part of the fence down and we complained about it 
he said don't worry about it, we are going to put up a wide wall but the 
wall, even though it was put up, a retaining wall, it still left us very 
little, didn't leave us as much room as we had previously and I person- 
ally put a fence on top of that wall because there was about a seven or 
eight foot drop there and I wanted to protect my daughter from falling 
over into that well. 

Q. Did the builders, owners of the 5207 property indicate to you 
at that time that they wanted the rest of the area? A. No. 

MR, DOHERTY: I object. 

THE COURT: I don't think he can testify to what somebody told 
him. 

MR. SHAPRIO: I have no further questions. 

THE COURT: Anything further? 

MR. DOHERTY: Yes. 

CROSS-EXAMINATION 
BY MR, DOHERTY: 

Q. Mr. Segal, did you ever obtain a plat of this property of yours? 
A. No, sir, I had no occasion to. 

Q. How about the time in 1934 when you claimed it belonged to -- 
A. No, I just took the line of the fence as the line of the property and 
I never had it surveyed or any plat made of it. 


Q. Now, the property wasn't yours, anyway? A. Not at that time. 


Q. It belonged to your wife -- A. It belonged to my mother-in- 
law and father-in-law. My wife inherited the property when they died. 

Q. I show you plaintiff's Exhibit No. 5 and is that the wall that 
you speak about? A. Yes, sir, that is the wall, the retaining wall they 
put up. 

Q. In 1934,'35 when this property was built? A. Yes. 

Q. And you say at that time they took in about three and a -- 
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three feet on your side of the property? A. Yes, they did. 

Q. They went in three and a half feet into your property? A. I 
don't know the footage. I know they went into it. They didn't keep in 
line with the property line of the fence of the property it was enclosed 
with before. | 

Q. Did you do anything about it? A. We complained. 

Q. To whom? A. To the builder. 

Q. And that is as far as you went?. A. That is, yes. 

Q. You were worried about the fact that you only hada short space 
inbetween here? A. We didn't have the wide space we previously had. 

Q. Now, on this property -- A. Pardon me. You see this fence, 
that is on top of this wall here. That is the fence that I put up; because 
there is quite a drop there and then I connected this up with the fence — 
remained there. We never had a wall. We had a fence there and there 
was a break in there that I wired so my little girl wouldn't fall 
down. 


Q. This was terraced down towards 5207, was it not? A. It was 
sloped down. 
Q. Terraced down to 5207? A. Yes. 


Q. Did they have some sort of bushes and things cites the fence ? 
A. I had grape vines growing there because it would keep the: jas from 
washing away. 

Q. Anything else at all? A. Some trees that used to ‘aie up root 
and grow. I never put them there but they used to grow there. 

Q. I show you plaintiff's Exhibit No. -- and you say there was a 
curve in that wall and there is no question about that, is that right ? I 
mean, in that fence from the end of this wall which is plaintiff's Exhibit 
No.5? A. There was a curve there after they excavated. Originally 
there was no break there. Do I make myself clear? 

Q. Nothing was said to you at that time that this was on . the line 
of the property? A. No, sir, nothing was said at any time. : 

Q. All right. Now, let me show you plaintiff's Exhibit No. 12 and 
ask you if you can recognize that? A. No, sir, I can't recognize that. 
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Q. Can you see the wall that is down here between your property and 
the Knight property? A. This wall right here? 

Q. Yes. A. No. 

Q. Isn't that this wall here? This is the end of this wall here and 
you go along and there are bushes and the fence, whatever is there. This 
leads out to the rear of your property, doesn't it? A. Well, sir, that 
would be hard to recognize from this drawing. Frankly, I don't know. I 
don't see it there. It very well could be but I don't see it, sir. Iam sorry. 

Q. Well, can you see any evidence of the fence right along in between 
these bushes coming out right straight from that wall that you have here, 
plaintiff's Exhibit No. 5? A. No, I can't see it. I honestly can't see it. 

Q. When did you go back after 1952 to visit? A. Back there, it 
was last year, during the summer. 

Q. That is the first time you went back there? A. Yes, sir. I 
rode up there many times but I never had been in the house. 

Q. And what was the occasion of going back there last summer ? 

A. Mr. Hersh invited us to come over to see what he had done to 
the property and he made extensive improvements inside and out. 

Q. At that time did he tell you about the case that was pending 
against him? A. He didn't say anything about a case. He said that there 
was some discussion about what the line of the property was or should be. 

Q. And what else was said at the time? A. Nothing else. 

Q. Approximately what month was it that you talked to him? A. It 
was either in June or July. It was in the summer months. 

Q. Of 1960? A. Yes. 

Q. Nothing was said about a suit being filed against Mr. Hersh 
by Mr. Knight? A. No, sir. He didn't say anything about a suit. He said 


there was a misunderstanding about the line of the property and did I 


remember how it was. 

Q. And is that the only time you have seen this property since? 

A. No, Ihave talked to him since. I have seen him here in the 
court room. 

Q. But no discussion at all about the time that the fence was there 
or the type of fence or anything else? A. No, sir. We just had a -- 
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Q. Just answer my question. No conversation? A. No, sir, nothing 
until I saw him here in court. | 

Q. Did you talk to Mr. Taylor at one time? A. Yes, Mr, ie 
came to see me once. 

Q. And when did he come to see you? A. I don't know what his 
name was. 

Q. When did he come to see you? A. Oh, approximately maybe 
two or three weeks after or a month after I had been to see the goa 
of Mr. Hersh. | 


Q. Wasn't Mr. Taylor around to see you some time in December 
of 1959 or January of 1960? A. December of 1960, that would be a year 
ago. I don't remember. | 

Q. You don't remember that at all? A. No,I remember opeabtng 
to an attorney but I couldn't positively say it was December ee January , 


whenever you indicated. 

Q. And do you remember definitely all the conversations you had 

with Mr. Taylor about this matter? A. The only thing that he 
discussed was whether or not the fence was there originally and what I 

know about the property, having lived there for about 24 years and I told 

him exactly what I knew about it. | 

Q. You told him there had been a fence there but did you tell him 
of the way it was lined up there, the situation as you told it here today ? 
A. I don't know that he went into it that far. 

Q. Did you talk to Mr. Shapiro about this case? A. Well, we have 
discussed it. 

Q. Well, how many times? A. I have testified to exactly what I 
discussed with him. 

Q. And how many times did you talk to him about it? A. Only in 
the last few days. 

Q. And you never talked to Mr. Hersh other than that last time 
last summer? A. No, sir, I have not seen Mr. Hersh. 

Q. You didn't talk to Mr. Hersh before Mr. Taylor talked to you? 
A. I saw Mr. Hersh. , 
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Q. I asked you a question. Did you talk to Mr. Hersh before Mr. 

Taylor talked to you? A. Yes, I saw Mr. Hersh before Mr. Taylor. 

Q. Did you talk to Mr. Hersh about this situation? A. No,I didn't 
talk to him about the situation. The only thing we discussed was whether 
or not that fence was lined up the way I said it was and the way it is today. 

Q. You didn’t see that until last summer, is that correct? A. That 
ig the first time I had been back to the property since '52 when I-- 

Q. When you talked to him in November or December of 1959 or 
January of 1960, you had not been there to see and you didn't know what 
he was talking about? A. No need for me to go back. I know the proper- 
ty, and I know every inch of it and I have a visual picture of it. 

Q. Now, all of these pictures that were shown, put in evidence a 
few minutes ago by the defendant, may I see those if Your Honor please? 

All of these pictures were just -- A. These are pictures that I 
took. 

Q. Just a minute. These all just show a side view of the fence, 
it shows the fence, doesn't it? A. Yes. 

Q. Do you have any pictures showing the line of the fence? 

A. No, I don't. 

MR. DOHERTY: That is all. 

THE COURT: Mr. Segal, let me ask you a question. When you 
were invited to Mr. Hersh's home last summer, was it 1960? 

THE WITNESS: Yes, sir. 

THE COURT: And the discussion was had about the location of the 
fence ? 

THE WITNESS: Yes, sir. 

THE COURT: Now, did you see the fence last summer? 

THE WITNESS: No, last summer, the only fence that was there 
was a fence that I put up in the front part to protect that drop into the -- 
that well. 

THE COURT: The wall had been put up? 

THE WITNESS: Yes, sir. 
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THE COURT: How far was the edge of the wall say from hed the 
fence originally had been placed? | 

THE WITNESS: You mean the edge of the retaining wall that was 
put up by the people who constructed it? 

THE COURT: Well, was the retaining wall, as you say, where you 
_ saw it, where the fence used to be? 

THE WITNESS: No. No the retaining wall was not where i the fence 
was originally. 

THE COURT: Where was it then? 

THE WITNESS: That wall was moved over, I would say, anywhere 
from 24 to 30 inches at least from where the original fence was when we 

occupied the property and before that unimproved lot was graded for 
building. 

THE COURT: Well, was it moved over on to the property of the 
adjoining owner, Mr. and Mrs. Knight ? 

THE WITNESS: No, that fence, that part of the fence was taken 
down and a retaining wall put up because the property that we occupied 
was about 7 or 8 feet higher than the property next door that was graded 
down and they put up this retaining wall in order to keep the dirt. 

THE COURT: Was the retaining wall put up along the line where 
the fence used to be? | 

THE WITNESS: Not that retaining wall -- was indented, it was 
moved west into our property, into the property that we occupied, and 
out of line with the original fence. 

THE COURT: Do you agree to that, both sides? 

MR. DOHERTY: I never heard this one before, Your Honor. 

THE COURT: I thought the retaining wall was under -- | I was under 
the impression that the retaining wall that was put up in this case by the 
defendant was supposed to be put on the line, on the site where the fence 
used to be. That was my understanding of what you are trying to show. 

MR. SHAPIRO: That is as far as we have gone. That has refer- 


ence to the retaining wall on the rear part of the property. Now, there is 
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another retaining wall that was put up by the builder that is now claimed 
to be indented. 

THE COURT: Iam not talking about that. I am talking about in the 
rear near the swimming pool. 

THE WITNESS: Oh, in the rear, I wouldn't know. 

THE COURT: What I am primarily interested in one of the phases 
of this case is where the swimming pool is, was the retaining wall moved 
over three feetor more on to the property of Mr. and Mrs. Knight ? 

THE WITNESS: Well, sir, when I saw the property last, there was 
no fence there, and I wouldn't know whether it was moved over or not but 
the front part of it, that I know was moved west into the property that we 
occupied. 

BY MR. SHAPIRO: 

Q. Mr. Segal, to further clarify this thing, again I show you de- 
fendant's Exhibit Three and ask you whether or not you are referring to 
the retaining wall constructed by the builders of the Knight property 
having been moved in on your property? A. This is the retaining wall 
that I had reference to. 

Q. Does that refer to the retaining wall that was constructed by 

the builders'of the Knight property having been moved in on your 
property? A. This retaining wall was put up by the developers, owners 
of this property. 

Q. This retaining wall that now abounds the swimming pool, is that 
in line with the fence that originally was on that property? A. This wall 
here ? 


Q. Yes. A. It very well could be because I know there was as much -- 

MR. DOHERTY: I object. 

THE COURT: Where the retaining wall in the rear is, with reference 
to the original fence, that is one thing we want to find out. 

MR. DOHERTY: He said that is -- that it very well could be. 

THE WITNESS: May I clarify that? 

THE COURT: You mean this wall, the real wall? 
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THE WITNESS: The rear wall is due to the fact that there always 
was an offset between the front retaining wall and the rear fence that we 
had and if you like I could go to the board and make a sketch of it and 
tell you exactly what I know about it. : 

THE COURT: Suppose you go over there and make a arawing on 
the board. 

(Witness made a drawing on the board) 

THE WITNESS: This is our property on Chevy Chase Parkway, 
5205. We came across here and this was our stairway that entered on 
to our porch and here was the building line, all along here. This was an 
entrance into the back yard and it ran about one-third of the lot and this 
was an entrance way to the back yard and to our garage that was down here. 

Now, when they developed this other property and originally the 
fence extended from this alley that runs east and west all the way to Chevy 
Chase Parkway right to the sidewalk and all of this east of this property 


was undeveloped. When this property was developed, and they graded all 
of this property here, they graded up to the fence in the rear part of the 


property and in here where they have a stairway that leads to the first 
floor of the adjoining property, they cut into this part here approximately , 
I would say, 24 or 30 inches and about which we complained but they pro- 
mised to build a wide wall. They did put up a wall but that wall was put 

. up in line with this instead of in line with the fence and I put a fence on 
top of this wall and had to put an additional piece of fencing in here to 
join up with the rear fence so there wouldn't be an opening where my 
daughter might fall there because this part over here was graded down 

to probably 6 or 7 or 8 feet. This property was higher in elevation 
than the property on the other side after they got through with it. 
* * * * * 
BERTRUM HERSH 

was called to the stand on behalf of the Defendant, being aul sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. SHAPIRO: 
Q. Will you state your full name? A. Bertrum Hersh. 
@. Where do you reside? A. 8515 Barren Street, Tacoma Park, 
Maryland. 
94 Q. You are the brother of David Hersh? A. Yes, sir. 
Q. What is your occupation? A. Painter. 
Q. Painter? A. Yes, foreman. 
Q. I direct your attention to the property known as 5205 Chevy 
Chase Parkway. Is that the home occupied by your brother? A. That is. 
Q. Do you know when your brother purchased the property ? A. No. 
Q. Approximately? A. No, I don't remember the exact date. No, 
I do not. 
THE COURT: Is there anydispute about that? 
MR, SHAPIRO: No. 
MR. DOHERTY: No, Your Honor. 
THE COURT: That is in the record, I think. 
BY MR. SHAPIRO: 
Q. Did you have occasion to help your brother in any way with 


respect to building the swimming pool in the back of the premises ? 
A. Yes. 
Q. Will you tell us when that took place? A. Quite some years 
ago. I don't remember. 


Q. Do you remember helping him? A. Oh, yes. 

Q. Do you remember what the condition of the property was be- 
fore the swimming pool was put in and the retaining wall? A. Yes. 

Q. Was the property divided between the -- the property known as 
5205 and also 5207, was that divided in any way by markers or fence 
or anything? A. A fence up there. 

Q. Would you describe the fence? A. Well, it was a wire type 
fence. 

Q. Was the fence removed? A. I -- 
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Q. When the retaining wall was put up? A. I think so. 

THE COURT: I can't hear you. 

THE WITNESS: I think so. I don't remember exactly. 

BY MR. SHAPIRO: 

Q. Well, when you helped your brother at the time that this im- 
provement was made, what did you do to the -- to assist your brother 
in this operation? A. I helped him put up the retaiing wall and cleaned 
out the yard. We laid the brick for the pool. 

Q. Was the retaining wall put up before the pool was pit ‘in or after 


or at the same time the pool was put in? A. Oh, let's see. That was,I 


think, it was before the pool. 

Q. Do you recall whether or not there was any fence there at all 
between the properties? A. I don't recall that. Honestly, I don't re- 
member. | 

Q. Do you remember the front part of the 5205 property at all? 
Did you help your brother fix that, too? A. Yes. 

Q. How did you arrive or did you inquire as to the area of build- 
ing that front porch? A. There was a boundary line there, a wall, if 
I remember correctly, a stone front. 

Q. Where was that? A. In front of the house. Is that what you are 
referring to? 

Q. Yes. Iam referring to the front, this part here, Defendant's 
Exhibit No. 4 

THE COURT: Mr. Shapiro, what are you trying to establish? 

MR. SHAPIRO: I am trying to confirm the existence of the fence 
and the existence of the line. That is all. | 

THE COURT: If he knows. 

THE WITNESS: There was a wall there, a stone front. 

BY MR. SHAPIRO: 

Q. You don't recall whether there was any fence between the 
5205 and 5207? A. I thought there was a fence there, a wire fence. 

Q. Do you recall or have a recollection of it? A. I will say 


there was. I recall it. 

Q. Did you help remove the wall? I mean the fence, when you were 
helping your brother. Did you see your brother remove the fence? A. I 
think I helped take down the fence. 

Q. Do you recall whether the retaining wall was inside of your 
brother's property or outside of the fence to the adjoining property ? 

A. It looks like it was on the other side of his property. It was down back 
there. There is a slight fall off from where his property goes to the other 
ones. 

THE COURT: Mr. Shapiro, did you have an opportunity to talk to 
him before you put him on the stand ? 

MR. SHAPIRO: No, I have not. 

THE COURT: I never put a witness on the stand without talking to 
him. 

MR. SHAPIRO: I am not -- 

THE COURT: It just goes to show that there is nothing improper 

about attorneys talking to witnesses before putting them on the stand. 

BY MR. SHAPIRO: 

Q. Does this photograph reflect anything to you -- do you recognize 
anything on that photograph? A. It is the back yard where we put the 
pool up and the retaining wall I remember. 

Q. Is this in line with the fence that you spoke of? A. Yes, I think 
it is in the same place. 

MR. SHAPIRO: I have no further questions. 

MR. DOHERTY: Just a couple, Your Honor. 

CROSS-EXAMINATION 
BY MR. DOHERTY: 

Q. You talked about the front of this property. Were you present 

when those steps were put up. I am referring to Plaintiff's Exhibit No. 


4. Were you there when those steps were put up? A. 5205? 


Q. Yes. Do you remember working there and helping put it up and 
the wall in front? A. Yes. 
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Q. Now, did you help to put that up? A. Yes, I did. 

Q. Was there a fence out to that part before and you took it down 
before this wall was put up? A. I don't remember. I remember the fence 
being further back here. This is the side right near 5207? | 

Q. That is right. A. I remember this but I can't exactly say. I 
remember the other. 

Q. Do you know there was a fence there at all? A. Maybe a wire 
running up. I don't remember. 

Q. Any shrubbery of any kind? A. I don't remember. 

Q. Now, I show you plaintiff's No. 12 for identification and ask you 
if that picture discloses anything covering the back yard, 5205 or 5207? 
A. The fence was running right from here down. Right from here. 

Q. And you can tell that is where the fence was? A. I = remem- 
ber it being there, yes, sir. | 

Q. And it hooked up to the wall back here which is this particular 
part here? A. I don't remember that, sir. 

Q. But you do know there was this kind of fence and bushes? 

A. Hedges there. 

Q. Andtrees? A. There were trees and hedges. 

Q. Were you there when your brother was measuring any of the -- 
the width of his lot? A. Yes, sir, I was there. 

Q. And were you with him when he went down to the District 
Building to get a permit? A. No, sir. 

Did you know that he went down there to geta permit? A. Yes, 


Did you know it was turned down? A. No, sir. 
You didn't know anything about that at all? A. No, : sir. 
Was it ever brought to your attention at that -- this time that 
this wall was over on to the property of 5207? A. No, sir. | 
Q. Nothing was said about that at all? A. There was conversation 
about it afterwards. I didn't know about this until the last few months. 


Q. And nothing was said before the wall was put up between you 
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and your brother or anybody else that this was on 5207? A. There was 
talk about it. 

Q. Before the wall was put up? A. Not before the wall was put 
up, after. 

MR. DOHERTY: That is all. 

MR. SHAPIRO: Mrs. Hersh. 

NETTIE HERSH 
was called as a witness for the defendant , being duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHAPIRO: 

Q. Mrs. Hersh, will you state your full name? A. Nettie Hersh. 

Q. And you are the wife of David Hersh? A. Yes, sir. 

Q. And are you on the property of 5205 Chevy Chase Parkway ? 
A. Yes, sir. 

Q. How long have you owned the property? A. Oh, nine years, 
thereabouts, somewhere. 

Q. 1952. Does that refresh your recollection? A. Yes. 

THE COURT: Can you speak a little louder, Mr. Shapiro? 

MR. SHAPIRO: Yes. 

BY MR. SHAPIRO: 

Q. At the time you moved into the property 5205 Chevy Chase 

Parkway, was the property adjoining your property 5207 divided 
any way by a fence or other markers? A. Yes. 

Q. Was there a fence between the two properties? A. Yes, there 
was. 

Q. Can you give us some description of the fence? A. Well, in 
the back part ? 

Q. Well, any part that youcan. A. The front part had hedges only 
but the back part had a partial wall with a wire fence on top of it and then 
a wire fence from there on all the way to the back, to the alley. 


Q. Now, you were at home, were you, during the time that your 
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husband made improvements on the property, put the retaining wall in 


the back and improved the front of the home. Were you home during that 
period? A. Yes. | 

Q. Did you have occasion to observe the manner in which these 
improvements were made? A. Well,I probably did but I don't know -- 

Q. I am asking you specifically, Mrs. Hersh, did you see where 
the retaining wall in the back, that abounds your swimming pool, did you 
see where that wall was placed? A. Right where the fence was. 

Q. Was that on the inside of the fence or outside of the fence? 
A. I couldn't answer that specifically. I wouldn't know. 

Q. You didn't have any occasion to see -- A. No,I didn't. 

Q. But you knew it was along side? A. Where the fence was. 

Q. Now, did that fence go -- how far did the fence go? A. All 
the way back until just before the garage and then across to the part of 
the back that the garage doesn't touch. The garage doesn't go clear 
across the property and there is a little space between the ede of the 

' property and the garage. 

Q. The front part of the property was improved how, by your 
husband? A. With a wall. 

Q. And how far did that wall go. Was there any marker on that 
giving you any indication as to how far the -- A. Just the nemeee 

Q. It was hedged in with hedges? A. Right. 

Q. And the improvement went as far as the hedges in front. Is 
that correct? A. Yes. : 

Q. Were those hedges in line with the fence in the rear? A. I 
think so. I wouldn't be a judge of that. 

Q. During the time of your occupancy in the house, did anybody 
make any claim by reason of the fence on your property, did anyone 
make any claim against you that you were occupying the property that 
belonged to someone else? A. Is that prior to the wall? 

Q. Yes. A. No. 

Q. Other than Mr. Knight, did anyone else? A. No. 


Q. There was no complaint about it? A. No. 
* * * * 
LEE JOLLES 
was called as a witness on behalf of the Defendant, was duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHAPIRO: 

Q. Will you state your name, please? A. Lee Jolles. 

Q. Where do you reside? A. 1226 Noyes Drive, Silver Spring, 
Maryland. 

Q. What is your occupation? A. Life Insurance Salesman. 

Q. Are you acquainted with Mr. and Mrs. Hersh? A. Yes,I am. 

Q. And have you had occasion to visit with them at their home? 
A. Yes. 

@. 5205 Chevy Chase Parkway? A. That is right. 

Q, And did there come a time, Mr. Jolles, when you helped Mr. 
Hersh construct a swimming pool in the rear of the premises? A. Yes. 

Q. Do you recall about when that was? A. About three years ago, 
pack in 1957. That is about three or four years ago. 

Q. What was the occasion -- did you help him there to build it 
or what was the occasion of your presence there? A. I helped him put 
the pool up. He had a temporary pool at the time and I helped him put 
that up. We did some other things in the yard. We had been working in 
the yard for a good while. 

Q. Do you recall when the retaining wall was out up along side of 
the pool? Were you with him at that time? A. Yes. 

Q. And do you recall the condition of the property, whether or not 
it was separated between the Hersh property and the property adjoining 
to the east. Was it separated by any wall or wire fence? A. You are not 
talking about the alley now? 

Q. No, Iam talking about the property line between 5207 and 5205. 
A. There was a mark of delineation, I would say. There was an old fence 
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there and a lot of shrubs. 

Q. Did you help him put up the retaining wall at that time? A. Yes, 
after we moved the fence. 

Q. You removed the fence? A. I helped him remove the fence. 

Q. Do you recall where the fence came to? I mean, from the rear 
of the premises towards the front of the premises? A. Well, the fence 
was -- it was pretty well run down. I think it came just beyond a berry 
tree that he had been having a lot of trouble with. 

Q. I show you Defendant's Exhibit No. 3 and ask you hatha or 
not you can place the location of the fence that you spoke of as having been 
taken down? A. This berry tree was much smaller at that time. This 
is one of the shrubs that we left. 

Q. And in relation to that berry tree where -- A. The fence started 
about this point right here where the angle is. He went on back towards 
the garage. | 

Q. Was that fence connected with the fence on top of the: retaining 
wall in this area? A. Idon't remember much of the fence. This wall 
was here and we did very little at this part. We worked more towards the 

Q. Did you help him construct any part of the front part of the 
premises? A. At the very front, near the street, there were hedges 
there and we removed these hedges and put a retaining wall in there and 
put dirt in there. 

Q. Was the retaining wall in line with the edge of the hedges? 

A. It was where we took the hedges out from. That is where we put the 
wall. 


Q. I show you Defendant's Exhibit No. 4 and ask you if that wall 
that you see on the east side of the front of 5205 Chevy Chase Parkway 
premise is in line with the edge of the hedges as they appeared at the 


time? A. Yes, you see this sloped down at the time. Now, we removed 
the hedges and put the wall in here and put the dirt back on this side. 
MR. SHAPIRO: You may have the witness. 


CROSS-EXAMINATION 
BY MR. DOHERTY: 
Q. What kind of hedges were they? A. Oh, pretty rag-taggled 
hedges. You mean as far as the name ? 


Q. Yes, what were they? A. Iam not sure. 

Q. Were they well filled out? A. No. 

Q. Just practically dead, were they? A. I don't know if they were 
practically dead. There was some green but they were not very good 


looking. 

Q. And weren't they over right near the house, over near this side 
where this wall was put in? Wasn't there a hedge right over here near 
the house? A. In this picture I am looking at it towards the street. 
Now, you see I recall the hedges out front here. 

Q. Out infront? A. Yes, and to the side. This picture has me 
kind of turned around. 

Q. Did you build that? A. I helped. 

Q. The cinder blocks in front and you helped put up these steps ? 
A. No, I didn't do the steps. Iam not that good. 

Q. You had been in the back yard quite a few times? A. Quite 
often. 

Q. I show you Plaintiff's Exhibit No. 12 and ask you if that in any 
way reflects the condition that existed when you saw it back there in 1956 ? 
A. Which yard is this? 

116 Q. This is 5207. A. Well,I wasn't in that 5207. I didn't know the 
people or anything. I only know the other yard. This is a complete 
stranger to me. 

Q. Now, this -- whatever it is between 5207 and 5205, did that 
condition exist at the time you saw it? A. Now, Idon't -- 

MR. SHAPIRO: I will object to that. Nobody has identified it yet. 

THE COURT: What are you indicating there ? 

MR. DOHERTY: This is No. 12. 

THE COURT: Nobody identified the photograph yet. If he knows 
about it he may answer. 


BY MR. DOHERTY: 

Q. Do you know whether or not the shrubbery between 5205 and 
5207, from the 5205 side looked like this? A. From the 5205 side, no. 
This is completely strange to me from the 5205 side. It was dense. It 
wasn't as pretty as this picture. It was very rag-taggled on the other 
side and not as full. 

MR, DOHERTY: That is all. 

* * * * 
MARY NASH BAKER 
was called as a witness on behalf of the Plaintiff, was duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Mrs. Baker, will you give us your name, please ? A. Mrs. 
Mary Nash Baker. 

Q. And you are married? A. Yes, Iam. 

Q. What is your husband's name? A. Russell Baker. 

Q. Where do you live? A. 3624 Jenifer Street, Northwest. 

-Q. And do you know the Knight's, the plaintiffs in this case ? 
A. Inever met them before Sunday. | 

Q. This past Sunday for the first time? A. Yes. 

Q. Who did you talk with at that time? A. Mr. Knight. 

Q. And now, was there a time that you lived at 5207 Chevy Chase 
Parkway? A. Yes, from July 1954 to October 1956. | 

Q. And do you have some children? A. Three. 

Q. And did you stay there during that entire period of time? 

A. We were gone for three months in 1955. 

Q. Did you use the back yard at 5207 quite a bit? A, Yes. 

Q. And you have some children? A. Three. 

Q. And I show you plaintiff's Exhibit No. 12 and ask you aghetlier 
or not that blown up copy is of this picture? A. Yes, it is. 

Q. And did you give this to Mr. Knight this past Sunday ? A. Yes, 
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he called me and requested any pictures that we might have of the back 
yard. 

Q. Will you keep your voice up 2 little bit ? 

This picture, will you describe where this was and where it was 
taken from and who took it? A. I took it in the summer of 1956 and it 
is shot from the back yard of the house of 5207 showing the side of the 

yard towards the Hersh property. 

Q. 5205? A. Yes. And it shows the wild trees and portions of 
the fence down here. 

Q. Now, back here near the base of this part, what is that? Is 
that the wall? A. Yes, it is. 

Q. I will show you Plaintiff's Exhibit No. 5 and ask you if that is 
the brick wall, the beginning of the brick wall shown in plaintiff's Exhibit 
No. 5? A. Yes, it is. 

Q. And will you tell the court and the jury, no, the court, please, 


about this fence and the shrubbery and what kind of shrubbery and how 
far it went as it is shown on that picture? A. Well, the fence that is 


shown in this picture, at one time extended all the way down in a con- 
tinuous straight line where it is now to the rear of the property and along 
here we had hedges on two sides of the property but not on here, just 
these wild trees. 

Q. And there was a fence there? A. A fence all the way from the 
front to the back. 

Q. And did that fence go directly back from the brick wall straight 

pack without any detour at all to the alley? A. Straight back. 

Q. And that is so shown in this picture? A. Straight back to the 
hedges. It didn't quite come to the alley. 

Q. At the rear of the property? A. Yes. 

Q. And what was this tree here as shown on Plaintiff's Exhibit 
No.5? A. They were just small trees growing, weeds. At the time 
we were there you could see the bottoms were cut off so they looked like 
tall weeds. 
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Q. I show you Plaintiff's Exhibit No. 4 and ask you if you are 
familiar with this? This is the property 5205 Chevy Chase Parkway 
where the Hersh's live. Was that there at the time you lived at 5207? 
A. No. | 

Q. And what condition existed at that time? In this space in 
front, what was there? A, As far as I can remember there were a few 
hedges in the front and the rest of it was mainly tree roots where our 
children and the Hersh children dug up in between the tree roots. 

Q. There was nothing there to indicate any line as between the 
properties? A. No. 

Q. Have you seen this property since you left there? A. I did 


walk past it. I live around the corner now. 

THE COURT: Mr. Doherty, will you pass those acaees up, 
please. Hand them to the Clerk. If you want to use them -- 

MR. DOHERTY: I did want to ask a question, if Your Honor please. 


BY MR. DOHERTY: 

Q. Now, in this yard 5207, was it a pretty yard in the rear back 
where the shrubbery was? A. Yes, it was shaded well with shrubbery. 

Q. In this picture, exhibit No. 12, it shows some particular things 
here. Can you tell us what that is? A. This is a chain for the child's 
swing. | 

MR. DOHERTY: Your Honor please, I wish to offer this into 
evidence now, Plaintiff's Exhibit No. 12. | 

THE COURT: Is there any objection? 

MR. SHAPIRO: No, she has identified it. 

THE COURT: It may be received. 


(Plaintiff's Exhibit No. 12 was re- 
ceived in evidence.) 


MR. DOHERTY: I will offer Plaintiff's Exhibit Nos. 10 and 11 
into evidence. 
THE COURT: They may be received. 


(Plaintiff's Exhibits Nos. 10 and 11 
were received in evidence. 
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MR. DOHERTY: That is all. 

THE COURT: All right. Let me ask the witness a question. Where 
did you say you lived between July 1954 and October 1956? 

THE WITNESS: 5207 Chevy Chase Parkway. 

THE COURT: That is next door to the Hersh's? 

THE WITNESS: Yes. 

THE COURT: Can you see this picture from where you are seated ? 

THE WITNESS: Yes, I can. 

THE COURT: Now, this stairway going up. Which premise are 
those stairways to? 

THE WITNESS: 5207. 

THE COURT: Are those where you lived? 

THE WITNESS: Yes, they were stairs to the kitchen. 

THE COURT: I see. Now, did I understand your testimony to be 
that this fence that we have talked about extended from this -- extended 
beyond, that is, the rear of the premises of this wall that is recessed, 
the wall Iam indicating there. Would that fence have run straight back? 

THE WITNESS: Right, straight back. 

123 THE COURT: Is it your testimony that the rear portion of this 
wall was on the property that you once occupied, would be some little 
distance on your property from where that fence originally was? 

THE WITNESS: Yes. 

THE COURT: About how many feet? Approximately. 

THE WITNESS: Well, I have been told it is three feet. 

THE COURT: That is what you have been told? 

THE WITNESS: Yes. 

THE COURT: How about the front of the house? What is in front 
of this wall here ? 

THE WITNESS: Well, evidently when the house was built, there 
was a wall built adjoining the house and then that wall on the side. 

THE COURT: This is your little baby on the swing? 

THE WITNESS: Yes. 
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THE COURT: This is 5207? 

THE WITNESS: Yes. 

THE COURT: This is the rear part of your yard? 

THE WITNESS: Yes. 

THE COURT: This looks like shrubbery or hedges, whatever you 
might call them. Is that what is here? 

THE WITNESS: They are the trees that are still there but they have 
been trimmed. 

124 THE COURT: Where is this fence you have talked about in refer- 

ence to this picture ? 

THE WITNESS: It is in that shrubbery. 

THE COURT: In this shrubbery ? 

THE WITNESS: Yes, you can see portions of it in the left side. 

THE COURT: Now, after the retaining wall was built -- 

THE WITNESS: I didn't live there then. 

THE COURT: You didn't live there at the time it was built? 

THE WITNESS: No. 
THE COURT: All right. Have you seen these? 
MR. SHAPIRO: No. 
CROSS-EXAMINATION 
BY MR. SHAPIRO: 


Q. Mrs. Baker, will you indicate to me where the fence is? 
MR. DOHERTY: I don't hear you. 


THE WITNESS: You can see the top of it right here. 
BY MR. SHAPIRO: 

Q. And was it overgrown like this all the way up? A. Well, it 
was between the two yards, part on the Hersh property and part on ours. 

Q. This part was in your yard? A. Yes, and part in their yard, 

125 Q. Now, I show you Plaintiff's Exhibit No.9 -- No. 5,| ‘how do 

you place this fence with respect to the retaining wall? A. It went 
straight back. 

Q. It went along this line here? A. Yes. 
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Q. You are positive of that? A. Yes. 

Q. And you didn't discuss this matter yesterday with respect to 
the distance that is claimed here to be encroaching on the Knight pro- 
perty? You were told about that weren't you? A. I was told that -- 

Q. You were told by Mr. Knight that there is a claim of encroach- 
ment to the extent of about three feet? A. Yes, sir, I was. 

Q. What else were you told? A. That is all. 

Q. Did they tell you where the line of the fence would be? A. No, 
I knew where the line of the fence would be. 


* * * * 


Washington, D. C. 
Friday , March 10, 1961. 


The above-entitled case came on for hearing on motion at 10 o'clock 
a.m. on Friday, March 10, 1961, in the United States District Court for 
the District of Columbia, in the Courthouse at Washington, D. Cc. 
* * * * * 
MILTON L. HAUFT 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Q. Mr. Hauft, will you state your full name, please? A. Milton 
L. Hauft. 
Q. Where do you live? A. 3801 Archer Place, Kensington, Mary- 
land. 
Q. Where are you employed? A. At the United States Post Office 
Department. 
Q. In what capacity? A. As a management analyst. 
Q. And did you at any time live at 5207 Chevy Chase Parkway ? 
A. Yes. 


Q. Can you tell us approximately when you went in there and when 
you left? A. We moved in there in 1939. I left in 1940 -- first in 1945 
for service, and I came back, and then I left again when I got married in 
1948. 
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Q. Who else was living there during that period of time that you 
were living there? A. My parents, my mother and father, and two sisters. 

Q. And when did they give up the premises ? A. In the latter part 
of 1950, after the death of my father. : 

Q. But between 1939 and 1950, you were there a good a of the 

time, is that correct? A. I was. 

Q. And are you familiar with the fences and walls that were pre- 
sent on those premises, between premises 5207 and 5205, while you were 
there? A, Iam. 

MR. DOHERTY: If Your Honor please, in the affidavit that we filed, 
he stated that he lived there until 1950, but he said he was a visitor. 

THE COURT: Ihave read the affidavit. | 

BY MR. DOHERTY: 

Q. Now, I show you what is marked Plaintiff's Exhibit No. 5. Will 
you explain to the Court what the situation was in relation to this re- 
taining wall and any fence that was there at the time or during the entire 
period that you were there from 1939 to 1950? A. Well, to the best of 
my knowledge, there was no brick retaining wall below the step area. 
From that point on, the fence ran straight back, from the edge of the 


straight brick wall, and there was a slight inclined hill there which does 


not exist in this picture. 

Q. But the fence that existed went straight back from the south 
end of the wall? A. There was a wire fence straight back from there. 

Q. And there was no curb of any kind into the property where you 

lived? A. No. ! 

Q. Now, I show you Plaintiff's Exhibit No. 3 for identification 
and evidence, which shows the front part of the property. 

Can you tell us whether or not there was anything in front, any 
fence of any kind, infront of this wall toward the Chevy Chase Parkway 
at the time that you lived there? A. There was no fence. There was 
bushes of a sort running in that area, but no fence. 

MR. DOHERTY: Your Honor, may I have that enlargement of this? 


BY MR, DOHERTY: 

Q. I show you a picture, an enlargement of Plaintiff's No. 12, 
and ask you if that picture reflects the condition that existed during the 
period that you were there from 1938 to 1950? A. These bushes didn't 
exist there. This is a clear area, no bushes. There was one small bush 
just about in the center area of the yard. A wire fence existed there, 
not bushes, behind the bushes now showing. Actually, ina straight line 
with this wall here. 

Q. From the south end of the wall to the rear of the property ? 

A. That is right. 

MR. DOHERTY: Those are the only questions I have to ask, 
Your Honor. 

THE COURT: Very well. 

CROSS-EXAMINATION 
BY MR. SHAPIRO: 

Q. Mr. Hauft, you stated that you resided in 5207 Chevy Chase 
Parkway from 1939 to 1950; is that correct? A. ‘39 through 48. I got 
married in 1948. My mother and father remained there until 1950 when 
he died there. 

Q. Do you know who lived in the property next door, 5205? 

A. 5205? 

Q. Yes. A. A family, I don't recall their names, either Coyne 
or Segal, something like that. 

Q. Ibeg your pardon? A. Either Coyne or Segal, a name 
similar to that. 

Q. You were renting this property? A. That is correct. 

Q. Who was the owner of that property that you rented from? 

A. Who was the owner? 

Q. Yes. A. I don't know. 

Q. Who was the agent? A. Wagner, I think was the agent for it. 

Q. You didn't pay the rent? A. My mother and father paid the 
rent. I didn't. 
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Q. What interest would you have in fixing in your mind the exact 
location of a fence dividing the two properties? A. What interest 
would I have? : 

Q. Yes. Why would it be of particular interest to you? You didn't 
own either one of the properties? A. No, but I had to cut the grass, and 
I just remember where I cut the grass in those years, 

Q. The picture that was shown to you in Plaintiff's Exhibit 12 does 
not bear any relationship to the existence of the condition of the proper- 
ty during the entire period that you lived there? A. Which exhibit was 
No. 12? | 

Q. That is the last picture. That is the large photograph. A. Only 
to the -- if I recall the large one -- only the bushes as shown there 
didn't exist then, but the retaining wall toward the back from the stair- 
way down did exist, and a wire fence running from that point. | 

This retaining wall did exist at the time and a wire fence. 


Q. None of this foliage nor none of the pickets were there at the 
time? A. No. | 


Q. During the entire time of your occupancy? A. That | is correct. 
MR. SHAPIRO: I have no further questions, Your Honor. 
BY THE COURT: | 
Q. Let me ask you a question, Mr. Hauft. 
Was there a wall separating the two pieces of property that was 
indented, sort of, curved in, or cut in? A. No, sir. 
Q. Let me have one of those exhibits. 
Hand him Plaintiff's Exhibit No. 5, will you please? 
Now, do you see how that wall is cut ina little bit coeas A. Yes, 


Q. Was that done while you were living there ? A. No, sir. 

Q. Was the wall straight back? A. The wall went straight back. 
No wall, the wire fence from this point back. 

Q. How old were you when you lived in this house ? A, 18 or 19, 
in 1938 or 1939. 
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Q. Do you know why you were not subpoenaed as a witness to 

testify in the trial of this case? A. No, sir. 

Q. How did counsel or his client happen to find out about you? 

A. Ihave no idea, sir. 

Q. Do you know where they got your name from? A. No, sir. 

Q. Do you know, Mr. Doherty, why this man was not called? 

MR. DOHERTY: The only thing I can say, if Your Honor please , 
perhaps I was negligent in that respect, but I had this other testimony, 
especially Mr. Baker, and the fact that it had been taken, and I have 
taken Mr. Hersh's testimony, and it wasn't very definite, the fact that he 
didn't know anything, and I didn't go back into it, and immediately after 
Your Honor's ruling I started to check back. 

THE COURT: Did you have his name before the trial? 

MR, DOHERTY: Oh, no, Your Honor. 

THE COURT: How did you find out about him? 

MR. DOHERTY: I found out afterwards just by checking back and 
seeing who lived there. The only thing we had was the name of a person 
who owned it and who lived in Philadelphia, I understand, and I figured 


that man lived there. 
* 


[Filed February 14, 1961] 
MEMORANDUM 

This is an action for mandatory injunction and damages for tres- 
pass by plaintiffs John J. Knight and Delia K. Knight against defendants 
David Hersh and Nettie Hersh. The plaintiffs are the owners of premises 
5207 Chevy Chase Parkway, N. W., District of Columbia, Lot 122, square 
1989, Liber 108, Folio 13. Defendants are the owners of premises 5205 
Chevy Chase Parkway, N. W., District of Columbia, Lot 58, square 1989, 
Liber 77, Folio 79. The premises adjoin and are contiguous. Plaintiffs 
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claimed that defendants erected a cinder block wall in 1957 which en- 
croached for a distance of approximately three feet upon plaintiffs" 
property. Plaintiffs further claimed damages to their property by reason 
of alleged drainage upon their property from defendants’ swimming pool. 
Plaintiffs requested the removal of the cinder block wall and damages in 
the amount of five thousand dollars ($5,000 .00). Defendants asserted the 
defense of adverse possession, alleging that they and their predecessors 
in title had been in open, notorious, continuous and hostile possession of 
the strip of land upon which the cinder block wall had been erected for a 
period exceeding twenty-two years. Defendants further denied any damage 
to plaintiffs' property by reason of any swimming pool drainage. 

The action came to be heard on its merits on February 10, 1961, 
and the Court, after consideration of the evidence introduced and the 
arguments of counsel, this 14th day of February, 1961, makes the follow- 
ing Findings of Fact and Conclusions of Law: | 

FINDINGS OF FACT 

1. Plaintiffs purchased the land and improvements known as 5207 
Chevy Chase Parkway, N. W., in the District of Columbia, recorded as 
Lot 122, square 1989, in the office of the Surveyor for the District of 
Columbia in Liber 108 at Folio 13 in 1958, and are the owners in fee 
simple thereof. 

2. Defendants purchased the land and improvements known as 5205 
Chevy Chase Parkway, N. W., District of Columbia, recorded ‘as Lot 58, 
square 1989, in the office of the Surveyor for the District of Columbia 
in Liber 77 at Folio 79 in 1952, and are the owners in fee simple thereof. 

3. Defendants, in the Spring of 1957, erected a cinder block wall 
which encroaches on the recorded property of the plaintiffs to a depth of 
three feet and thirty-four hundredths inches in the rear, and three feet 
and eighteen hundredths inches in the front of said property. | 

4. At the time of plaintiffs' purchase of their property, said wall 


was present on the property and plaintiffs knew of the presence of said 
wall. ) 
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5, At the time of plaintiffs' purchase of said property, they caused 
no survey to be made of it. 

6. Defendants purchased premises located at 5205 Chevy Chase 
Parkway, N. W., District of Columbia, from persons who had resided 
thereon without interruption since 1928. 

7, From 1928 to 1957, the year in which defendants erected the 
aforementioned cinder block wall, there had been on the exact line now 
represented by said cinder block wall a wire fence, which fence had 
encroached on premises 5207 Chevy Chase Parkway, N. W., District of 
Columbia, to the same degree and in the same manner as the present 
cinder block wall erected by defendants. 

8. Defendants and their prececessors in title have been in open, 
visible, notorious, continuous and hostile possession of the strip of land 
described in paragraph 3 above, for a period in excess of twenty-two 
years. 

9. The maintenance of a swimming pool by defendants on their 
property has not caused any surface waters to be collected or discharged 


on the property of plaintiffs so as to cause damage thereto. 


10. The construction by defendants of said cinder block wall has 

not caused any damage to plaintiffs’ holdings or interests. 
CONCLUSIONS OF LAW 

1. Defendants, by reason of open, visible, notorious, continuous 
and hostile possession by themselves and their predecessors in title, 
have acquired title by reason of adverse possession to the strip of land 
bounded by the cinder block wall dividing premises 5207 Chevy Chase 
Parkway, N. W., District of Columbia, from premises 5205 Chevy Chase 
Parkway, N. W., District of Columbia. 

2. Plaintiffs are not entitled to recover in this action any of the 
relief requested in the prayers of their complaint. 

Counsel for defendants will prepare an appropriate order. 


/s/ John J. Sirica 
United States District Judge 


[Filed February 17, 1961] 


JUDGMENT 
This action came on to be heard at this Term upon the Complaint, 


the Answer thereto, and the matter having been heard by the Court, 
without a jury, upon the evidence and testimony adduced in open Court, 
and the Court having made Findings of Fact and Conclusions of Law in 
favor of the defendants, it is, by the Court, this 17th day of February, 
1961, | 

ADJUDGED , ORDERED AND DECREED as follows: 

1. That the defendants, by reason of open, visible , notorious, con- 
tinuous and hostile possession by themselves and their predecessors 
in title for a period in excess of twenty-two years, have acquired title 
by reason of adverse possession to the strip of land bounded by cinder 
block walls dividing premises known as 5207 Chevy Chase Parkway, 

N. W., District of Columbia, from premises known as 5205 Chevy Chase 
Parkway, N. W., District of Columbia. | 

2. That plaintiffs’ demand for injunctive relief Beeineee the de- 
fendants be and the same is hereby denied. 

3. That plaintiffs' claims against defendants for damages and any 
and all claims and causes of action for damages asserted by plaintiffs 
against defendants in the premises be, and the same are hereby denied. 

4, That plaintiffs shall pay to defendants the costs of this action. 


/s/ John J. Sirica 
Judge 


/s/ Copeland 
Court Reporter 


[Filed February 27, 1961] 


MOTION TO SET ASIDE JUDGMENT AND ENTER JUDGMENT 
FOR PLAINTIFFS AND/OR GRANT A NEW TRIAL 


Comes now the plaintiffs, John J. Knight and Delia K. Knight, by 
and through their attorney, Cornelius H. Doherty, and move the Court 
to set aside the judgment entered herein for the defendants and to enter 
judgment for the plaintiffs, and/or grant a new trial, and for reasons 
therefore say: 

1. The findings of fact are not sustained by the preponderance of 
the oral evidence. 

2. The findings of fact are not sustained by the physical evidence. 

3. The affidavit of Milton L. Hauft, in support of this motion, 
substantiates the definite testimony of plaintiffs' witnesses at the trial. 

4. The record of the surveyor's office, dated January 31, 1938, 
attached to this motion and made a part thereof, shows a 10 foot clear- 
ance between the house belonging to plaintiffs and the property line be- 
tween the property of the plaintiffs and the defendants and supports the 
testimony of plaintiffs" witnesses at the trial and the affidavit of Milton 
L. Hauft. 

5. That the Court reopen the judgment and take additional testi- 
mony and to amend the findings of fact and conclusions of law filed herein. 

6. And for other reasons to be advanced at the hearing of this 
motion. 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D.C. 
Attorney for Plaintiffs 


[Certificate of Service] 


[Filed March 13, 1961] 
ORDER 
Upon consideration of the Motion to Set Aside Judgment and Enter 
Judgment for Plaintiffs and/or Grant a New Trial, the points and 


authorities in support therof and in opposition thereto, and the Court 


having heard oral testimony and argument with respect Son it is, 
by the Court, this 13th day of March, 1961, 
ORDERED, that the motion be and the same is hereby denied. 


/s/ John J. Sirica 
Judge 
Seen: 


/s/ Cornelius H. Doherty 
Attorney for Plaintiffs 


/s/ Samuel Shapiro 
Attorney for Defendants 


[Filed March 30, 1961] 
NOTICE OF APPEAL 

Notice is hereby given this 30th day of March, 1961, that the 
plaintiffs, John J. Knight and Delia K. Knight, hereby appeal to the 
United States Court of Appeals for the District of Columbia Circuit 
from the judgment of the Court entered on the 13th day of March, 1961, 
in favor of the defendants, David Hersh and Nettie Hersh. ! 

/s/ Cornelius H. Doherty 


/s/ Cornelius H. Doherty, Jr. 
1010 Vermont Avenue, N. W. 
Washington, D.C. 

Attorneys for Plaintiffs 


Copy to be sent to: : 
Samuel Shapiro, Esquire 
1700 Eye Street, N. W. 


Washington, D.C. 


[Filed April 27, 1961] 
STATEMENT OF POINTS 

Comes now the plaintiffs, John J. Knight and Delia K. Knight, by 
and through their attorneys, Cornelius H. Doherty and Cornelius H. 
Doherty, Jr., and submit the following as the only points upon which 
plaintiffs will rely upon this appeal: 

1. The findings of fact are not sustained by the preponderance of 
the oral evidence. 

2. The findings of fact are not sustained by the physical evidence. 

3. The testimony does not sustain adverse possession on the part 
of the defendants. 

4, The Court erred in denying plaintiffs' motion to set aside the 
judgment and enter judgment for the plaintiffs and/or grant a new trial. 

J -— - /g/ Cornelius H. Doherty 
/s/ Cornelius H. Doherty, Jr. 
1010 Vermont Avenue, N. W. 


Washington, D.C. 
Attorneys for Plaintiffs 


[Certificate of Service] 
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APPELLEES’ DESIGNATION OF ADDITIONAL 
PARTS OF THE RECORD TO BE PRINTED 


Come now the appellees, David Hersh and Nettie Hersh, by and 
through their attorney, Samuel Shapiro, and submit the following additional 
parts of the record to be printed: 

1. The following parts of the transcript of proceedings in the Trial 
Court as marked: Charles H. Johnson, pages 20 to 24, both inclusive. 

2. This additional designation. 


/s/ Samuel Shapiro 
1700 Eye Street, N.W. 
Washington, D. C. 
Attorney for Appellees 


{ Acknowledgment of Service dated May 19, 1961 signed by C. Doherty, 
Attorney for Appellants. ] 
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BRIEF FOR APPELLEES 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
United 


No. 16,337 


JOHN J. KNIGHT 
and 
DELIA K. KNIGHT, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


——_————— 


SAMUEL SHAPIRO 


1700 Eye Street, N. W. 
Washington 6, D. C. 


Attorney for Appellees 


(i) 


STATEMENT OF QUESTION PRESENTED 


The question is correctly stated by appellants. 


COUNTER-STATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 


ARGUMENT 


1, The Evidence was Ample to Support the Trial Court's 
Finding that the Defendants and Their Predecessors in 
Title Have Been in Open, Visible, Notorious, Continuous, 
And Hostile Possession of the Strip of Land in Dispute 
For a Period in Excess of Twenty-Two Years 


CONCLUSION 


TABLE OF CASES 


Lawlor v. National Screen Service Corporation, 
270 F. 2d 140 (1959) “ é 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,337 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


In this appeal the evidence and testimony weighed by the: trial court 
are all that is in issue. Because of omissions in appellants' statement 
of the case, a counter-statement of the case is deeded necessary. For 
convenience appellants will be referred to as plaintiff(s) and appellees 
as defendant(s) in accordance with the alignment of the parties in the 
court below. | 
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Plaintiffs and defendants are adjoining property owners in the Dis- 
trict of Columbia, the former owning the premises 5207 Chevy Chase 
Parkway, Northwest, otherwise known as Lot 122 in square 1989, which 
they purchased in 1958, and the latter owning the premises 5205 Chevy 
Chase Parkway, Northwest, otherwise known as Lot 58 in square 1989, 
which they purchased in 1952. In the Spring of 1957, about a year prior 
to plaintiffs’ acquisition of their property, defendants constructed a 
swimming pool with a cinder block retaining wall in the rear of their 
premises and improved the garden front of the premises with a cinder 
block retaining wall, both of which are claimed by the plaintiffs to en- 
croach upon their recorded property to the extent of 3.34 feet in the rear 
and 3.18 in front of said property. Defendants claim that they acquired 
title to the strip of land in dispute by adverse possession for the pre- 
scriptive period. 


Plaintiff testified that when he purchased his property he had made 


no survey of it; that he had made no inspection of it at the time; that he 
knew there was a swimming pool on the adjoining property but didn't see 

it (J.A. 13); that although he was familiar with the area as far back as 1935 
or 1936 and before his property was built he could not recall any kind of 
enclosure in the back of defendants' property but he did remember there 
was a rather "little hedge" in front of the property (J.A. 12). 


Charles H. Johnson, a witness for plaintiffs, testified that he lives 
at 5209 Chevy Chase Parkway; that before the wall was placed there, 
there was a fence between the properties 5205 and 5207 but couldn't tell 
and didn't remember the line of the fence (J.A. 14a). 


John R. Nelson, an investigator for the Enforcement Branch of the 
Department of License Inspection, testified that he had no record of any 
application for a permit issued for the premises 5205 Chevy Chase Park- 
way from January 1, 1960 to date (J.A. 15). 


Anticipating the defense plaintiffs, in their case in chief, called 
Jerry Baker as a witness who testified that he saw the defendants build 


3 


the retaining wall at a distance; that he had occasion to talk with Mr. 
Hersh after the wall had been erected.and that he (Mr. Hersh) told him 
that he had checked with District and discovered that the fence was not in 
line but three feet over on his property and that when he built the wall, 
he extended it over three feet on the property making it larger (J.A. 17). 
This witness, a seriously handicapped person in a wheel chair and having 
difficulty breathing (J.A. 17), testified further that he could not see the 
line of the fence because it was out of line of view. On cross-examina- 
tion he stated that when the retaining wall was put up he was in his home 
directly across the alley and he could sit on his back porch and look out 
the window and see it. Although he did state that the retaining wall ap- 
peared not in line with the fence, he could not say how much it lapped over 
on the Knight property (J.A. 18, 19). 


In rebuttal, Mary Nash: Baker, no relation to Jerry pokes aa 
called as a witness on behalf of plaintiffs, and testified that she lived at 
5207 Chevy Chase Parkway from 1954 to 1956 and recalled that the line 
of the fence dividing the properties went straight back from the brick wall. 
She did say that the front of defendants’ property had a few hedges in the 
front of it although they were mainly tree roots and that there was nothing 
to indicate any line between the properties. To indicate the line of the 
fence plaintiff offered in evidence Plaintiffs’ Exhibit No. 12, a photograph 24 
taken by the witness of her child in the rear of her premises. When the = 
witness was asked by the Court where the fence was that she talked about, 
she said it was in the shrubbery (J.A. 63). 


Milton L. Hauft was called as a witness for the plaintiffs ‘in support 
of plaintiffs’ motion to set aside judgment for the defendants. He testified 
that he lived at 5207 Chevy Chase Parkway from 1939 to 1948, with the 


exception of five years in the service;. that the fence dividing the properties 
involved went straight back from the south end of the brick retaining wall. 
The witness was shown Plaintiffs' Exhibit No. 3 showing the front of de- 
fendants' property and was asked if there was anything in front and he 
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stated that there was no fence but there were bushes of a sort running in 
that area (J.A. 65). On cross-examination he was asked: what interest 
he would have in fixing in his mind the exact location of a fence dividing 
the two properties and he answered that he had to cut the grass and "I 
just remember where I cut the grass in those years" (J.A. 67). 


Defendant, David Hersh, testified that since he acquired his prop- 
erty in 1952, he and his family have resided there and that at the time of 
his acquisition there was a picket wire fence which separated the rear 
portion of his property from that of plaintiffs’ adjoining property; that the 
retaining wall in the rear of his property which he erected in 1957 was in 
line with his fence and that no one objected to its erection. On direct 
examination defendant was shown Defendants Exhibit No. 3 and was asked: 

Q. ‘Was that cinder block wall inside of your property or 


extending over on the Knight property? A. As far 
as the fence was -- 


Q. Was it on your property? A. It was on my property. 
(J.A. 24) 
Concerning the improvement made to the front of defendants' property the 
defendant was shown Defendants’ Exhibit No. 4 and on direct examination 
testified as follows: 


Q Now, when you constructed the side retaining wall there 
on the front porch, did that follow the picket fence line 
that you spoke of and identified before? A. Yes, sir, 
from the back. 


In other words, there was no picket fence at that point. 
A. No, there wasn't. 


Now how did you arrive at a boundary for the erection 
of this retaining wall in front of the premises? 

A. There were hedges that came along the front of the 
house and went down on the side. 


And did you erect this retaining wall in the enclosure 
of those hedges? A. Yes, sir. 


And that is in line with your retaining wall in the rear 
of the premises. A. Yes, sir. (J.A. 26) 
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Defendant further testified that these improvements were made over a 
period of about five months and neither the owner nor the tenant of the 
adjoining property raised any objection (J.A. 25). 


Israel Segal was called as a defense witness and testified substan- 
tially as follows: That he and his family resided on defendants’ prop- 
erty for a period of about twenty-four years from 1928 to 1952 when his 
wife sold it to defendants; that the property was owned by his in-laws 
and that his wife inherited the property upon their death; that the prop- 
erty during his occupancy was enclosed by a wire fence that ran from 
the north side of the alley to a line of hedges in front of the property on 
Chevy Chase Parkway; that the fence remained undisturbed until 1934 
or 1935 when in grading the adjoining property the graders removed a 
part of the fence towards the front part of the property, cut in to his 
entrance way and put up a retaining wall; ‘that as a result there was an 
offset between the front retaining wall and the rear fence which remained 


standing. In response to a question as to what happened when the adjoin- 
ing property was being improved and a part of his fence was removed, 
Mr. Segal testified as follows: 


Q. That is the Knight property? 


A. Thatis right. When this ground was graded the 
grader graded all the way up to the fence and our 
fence remained standing. However, when they came 
into this front part of the house they cut into our — 
entrance way and destroyed that part of the fence » 
and when we consulted the supervisor on the job he: 
said don't worry we are going to put up a wide wall. 
We didn't know what they were going to do but any- 
way, he put up this so-called retaining wall but he 
had moved the fence over to a point where we had . 
practically -- we don't have as much access to the 
rear of our yard to the front as we had before but 
it was all done and I personally put an additional 
fence on top of this wall because I had a young 
daughter who used to play in the yard and I had. to | 
protect her. However, where this new fence that I 
put up joined with the fence that was partofthe — 
original property there was an offset with an open- 
ing and I personally made a -- strung a piece of wire 
across there to join it up, to seal up that opening." 
(J.A. 37) 
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The witness did not know the exact footage but estimated that the retain- 
ing wall put up by the builders was anywhere from twenty-four to thirty 
inches at least from where the original fence was when he occupied the 
property and before the improved lot was graded for building (J.A. 47). 


Defendants' Exhibit No. 4 was shown to Mr. Segal and in response 
to questions, testified as follows: 
Q. Now I show you what has been marked as defendants’ 
Exhibit No. 4 which purports to be the front of the 
property. Will you tell us whether or not -- what 


kind of enclosure, if any, was there in the front of 
the property? 


Well, our fence originally came up to where this 

corner wall was but on the front we never had a wall. 

We had hedges all the way around our property and 

I personally used to keep those hedges in trim but 

the fence originally came all the way to the side- 

walk of Chevy Chase Parkway. (J.A. 37) 
In response to questions by the Court, the witness stated that he never 
knew that the fence was on somebody else's property; that no one com- 
plained and that he had used that property up to the fence all of the time 


he had it (J.A. 39). 


Defendants' Exhibit No. 6 offered in evidence shows the fence on de- 
fendants' property before the adjoining property was improved and De- 
fendants' Exhibits Nos. 1 and 5 show the condition of the fence after the 
improvements were made on the adjoining property. 


Although Bertrum Hersh, brother of the male defendant, was called 
as a witness for the defense he seemed to have little or no recollection 
of the matters involved but he thought he helped him remove the fence 
(J.A. 52). 


The co-defendant, Nettie Hersh, testified that at the time she moved 


in to the property 5205 Chevy Chase Parkway there was a wire fence 
between her property and the adjoining property numbered 5207; that the 
retaining wall abounding the swimming pool in the back of the premises 


q 
was placed where the fence was; that the front part of the premises was 
improved by her husband with a wall and that the wall went as far as the 
hedges and that no.one other than the plaintiffs ever complained that she 
was occupying property that belonged to someone else (J. A. 54,55). 


Lee Jolles, a witness for the defense, testified that he helped the 
male defendant put up the pool on the premises; that there was an old 
fence between the properties 5205 and 5207; that he helped him remove 
the fence and put up the retaining wall in the rear of the premises; that 
he also helped him put up the retaining wall in front of the premises and 
that the wall was put in line with the hedges (J. A. 57). 


SUMMARY OF ARGUMENT 


The judgment of the trial court should be affirmed because plain- 
tiffs' only quarrel with it is that it grounds on insufficient evidence. 

The trial court's findings on questions of fact are not lightly to be 
disturbed on review. 


ARGUMENT 


THE EVIDENCE WAS AMPLE TO SUPPORT THE TRIAL COURT'S 

FINDING THAT THE DEFENDANTS AND THEIR PREDECESSORS 

IN TITLE HAVE BEEN IN OPEN, VISIBLE, NOTORIOUS, CON- 

TINUOUS AND HOSTILE POSSESSION OF THE STRIP OF LAND 

IN DISPUTE FOR A PERIOD IN EXCESS OF TWENTY-TWO YEARS 

The oniy question proposed is whether the evidence sustains the 

findings of fact by the trial court. Plaintiffs raise no question of law 
as being involved independent of it. In view of what has already been 
presented in the Counter-Statement of the Case, a brief argument should 


suffice. 


Defendants claim that the cinder block walls shown in Defendants’ 
Exhibits Nos. 3 and 4 were placed by them in 1957 in line with a fence 
which enclosed the rear portion of their premises and with hedges which 


enclosed and marked the boundary of the front part thereof since 1935. 
The dispute centers on the location of the previous existing fence and 
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hedges which defendants claim were the boundaries of their premises. 
Defendants have been in continuous possession of their premises since 
1952. Israel Segal, who resided on the premises in question from 1928 
until 1952, testified that from 1928 until 1935 the property was enclosed 
by a fence running from the alley in the rear of the premises to a line of 
hedges in the front part thereof; that in 1935 when the adjoining property 
was being improved, the graders broke down a part of the fence and cut 
into his property an estimated twenty-four or thirty inches; that he re- 
placed the fence on top of a retaining wall built by the adjoining property 
owners and sealed up the offset with the part of the fence that remained 
standing. 

Plaintiffs, challenging the claim of defendants as to the location of 
the fence and hedges, offered the testimony of Mrs. Mary Baker and 
Milton L. Hauft who resided at various times between 1939 and 1956 on 
plaintiffs’ property, to the effect that during their occupancy there was 
no offset but that the fence in question ran on a straight line with the fence 
on top of the retaining wall. Jerry Baker, another witness for plaintiffs, 
could not see the line of the fence because it was out of his view. It is 
certainly reasonable that plaintiffs and their predecessors in title who 
maintained the fence and the hedges in front of the property for more than 
twenty-two years were in a better position to know their location. Plain- 
tiffs lean heavily on their Exhibit No. 12 which they offered in evidence 
as tending to show the line of the fence when the adjoining property was 
occupied by Mary Baker. This photograph appears to have been taken in 
a squatting position with the camera pointing upwards and, because of the 
thick growth of bushes and trees obstructing the view of the major part 
of the fence, is utterly lacking in probative value. 


Plaintiffs in this appeal in effect are seeking a trial de novo. They 
want this Court to accept their version of the facts and to ignore the trial 
court's findings. 


In Lawlor v. National Screen Service Corporation, 270 F. 2d 146 
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(1959), plaintiffs challenged the findings of fact made by the trial court 
and the court held at page 152: 


"  . . Plaintiffs ask us to accept their version of the 
facts and, in effect, to ignore the district court's 
findings, that is, to try the case de novo. Extensive 
citation of authority is not necessary to point up the 
fallacy of this argument. The Supreme Court had oc- 
casion to. consider the problem in United States v. 
Yellow Cab Co., 1949, 338 U.S. 338, 341, 70 S. Ct. 177, 
179, 94 L. Ed. 150, where it was stated ‘that for triers 
of fact totally to reject an opposed view impeaches 
neither their impartiality nor the propriety of their 
conclusions.' Rule 52, Federal Rules of Civil Proce- 
dure, directs us not to set aside findings of fact unless 
clearly erroneous. Where the evidence would support 
a conclusion either way, a ‘choice between two per- 
missible views of the weight of evidence is not "clearly 
erroneous".' Id., 338 U.S. at page 342, 70 S. Ct. at 
page 179." 


Plaintiffs have failed to show wherein the findings of the trial court 
are clearly erroneous. 


CONCLUSION 


- Defendants respectfully submit that the testimony and evidence 
weighed by the trial court fully support his findings and for that reason, 
the judgment of the trial court should be affirmed. 


Respectfully submitted, 


SAMUEL SHAPIRO 


1700 Eye Street, N. W. 
Washington 6, D. C. 


Attorney for Appellees 
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R THE DISTRICT OF COLUMBIA 


MOTION FOR REHEARING 


The appellants, John J. Knight and Delia K, Knight, hereafter referred 
to as plaintiffs, move the Court to grant a rehearing, and for grounds there- 
fore state that in affirming the judgment of the United States District Court 
for the District of Columbia the Court erred in the following respects: 
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1. The Court should have granted plaintiffs’ motion for leave to 
file an additional photograph. 


2. The plaintiffs' recorded title to property should not be set aside 
without the clearest evidence and the burden should be on the defendants 
to show that the judgment was plainly right and not that the trial Court's 
finding was not clearly erroneous. | 


STATEMENT OF FACTS 


Plaintiffs are the owners of 5207 Chevy Chase Parkway, N.W., being 
Lot 122 in Square 1989. Defendants are the owners of 5205 Chevy Chase 
Parkway, N.W., being Lot 58 in Square 1989. ) 


Plaintiffs allege an encroachment on their property by the defend- 


ants and the defendants admit the encroachment but say that they are en- 
titled to this property by adverse possession and that the wall was put up 
where a fence had existed for the necessary statutory period. | 


The plaintiffs produced the testimony of three disinterested wit- 
nesses who stated that the fence went straight back from the retaining 
wall, which is conceded to be on the recorded property line of the parties, 
and this testimony was supported by a photograph, plaintiffs’ exhibit No. 
12, and also the surveys on file in the Surveyor's Office for the District 
of Columbia. 


ARGUMENT 


THE COURT ERRED IN REFUSING TO PERMIT THE FILING 
OF AN ADDITIONAL PHOTOGRAPH 
Plaintiffs filed a motion for leave to file an additional photograph to 
more fully explain and to more clearly show to this Court what is obvious 
in the testimony of the witnesses, surveys and photographs. 


The motion for leave to file the photograph was denied without any 
explanation, and the only reason that counsel can conceive for the Court's 
refusal to entertain the motion and make the photograph available was that 
it was not before the trial Court. It is stated that the picture was not made 
available to counsel until the matter was before this Court. The trial 
Court had the benefit of the testimony of Milton L. Hauft, the owner of this 
picture, and it in every way substantiates his testimony. It discloses a 
fence that is the same as that shown in the pictures offered in evidence 
by the defendants. The defendants had a number of pictures that showed 
the fence in question, but, luckily for them, they were alla little more to 
the rear of the property and did not show the connection of the fence with 
the retaining wall. | 


There seemed to be in the mind of the trial judge some question as 
to what plaintiffs’ exhibit No. 12 showed relative to the line,, but even with 
the bushes it did not indicate any encroachment on plaintiffs’ property. 

The photograph, which plaintiffs requested the Court to view, disclosed 
the situation that existed in 1939 or 1940, without the shrubbery, and 
clearly indicates no encroachment. This photograph must have been taken 
some little time after 5207 Chevy Chase Parkway was built. : 


Plaintiffs' exhibit No. 12 and the picture in question should be ac- 


corded great weight for it is apparent that they were not taken for the pur- 
pose of this litigation but taken years ago for the purpose of perpetuating 
the likeness of some loved one. 
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When this Court sits on an appeal from a judgment in an equity 
Court it has and should exercise the authority of a chancellor and its 
action should be coextensive with the requirements of the particular 
case. It should not be bound by any strict rule of law. It should exer- 
cise its power as a chancellor so that there will not be a manifest mis- 
carriage of justice, even though the particular item explaining this matter 
was not before the trial Court. The Court should consider the photograph 
merely to explain a matter that was before the trial Court. 


THERE IS A PRESUMPTION THAT PLAINTIFFS’ 
RECORDED TITLE IS CORRECT 


The Court, in its majority opinion, states that neither the testimony 


nor any of the accompanying photographs appear to us to put the answer 
beyond doubt, and we do not think the District Court's finding clearly 


erroneous, 


Exhibit "C" is a plat for a building permit filed in the Surveyor's 
Office of the District of Columbia on January 31, 1938. It shows plain- 
tiffs' lot 122 and the recorded lines of the property. It is conceded that 
the retaining wall was placed on that line. It is contended by the defend- 
ants that the wire fence was not. 


There is certainly a presumption that plaintiffs’ recorded title is 
correct and that there are no encroachments thereon. The burden is on 
the defendants to show that they have a right to the property by adverse 
possession. This should be proven by clear-cut definite evidence of such 
a fact before defendants are entitled to judgment, 


This Court in reviewing a judgment in favor of the defendants should 
find that the judgment was plainly right and not that the trial Court's find- 
ing was not clearly erroneous. 


The trial Court had before it three disinterested witnesses; Jerry 
Baker, whose house is directly across the alley from defendants’ home, 
Mary Nash Baker, who lived on plaintiffs' property from July 1954 to 
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October 1956, and Milton L. Hauft, who resided on plaintiffs’ property 
from 1939 to 1948. Each one testified that the fence went straight back. 


Exhibit No. 12 was identified by Mary Nash Baker as a picture of 
her child taken in 1956, and it disclosed the end of the retaining wall and 
a wire fence which she stated went straight back from the retaining wall. 
If it did not go straight back from the retaining wall and was three and 
one-half feet over on plaintiffs’ property, that condition would be most 
apparent. 


Milton L. Hauft stated that there were no bushes there when he 
resided on plaintiffs' property and that the fence went straight back from 
the retaining wall. This is clearly disclosed in the photograph which 
plaintiffs requested that the Court consider. The wire that is visible in 
plaintiffs’ exhibit No. 12, the photograph in question, and defendants’ pic- 


tures is the same. 


The male defendant says that the wall was placed on the line of the 
fence. This same person testified that he obtained a permit to erect this 
wall and the records of the District of Columbia clearly disclose that he 
did not and the permit which is required was never produced by the defend- 
ant. His testimony is not in any way supported by the testimony of his 
wife or his brother. His witness Segal, whose wife was the former owner 
of defendants’ property, stated that he wouldn't know whether it was moved 
over or not (J.A. 48). 


There is nothing in the record that would indicate that plaintiffs" 
disinterested witnesses had any reason to vary or color the truth. Their 
testimony was not broken down in any way and if the plaintiffs’ exhibit No. 
12 is a little vague certainly the photograph, which the Court is asked to 
consider, makes the situation most obvious. 


With all the pictures identified by defendants it is most peculiar that 
none cover the part of the yard which is material to this case. 


CONCLUSION 


The record clearly discloses that plaintiffs are entitled to their 


property as shown by the surveys which are in accordance with the deeds 
of both plaintiffs and defendants, and if this Court feels that the trial 
Court should pass upon the admission of the photograph in question it 
surely has the authority, in order to prevent a manifest miscarriage of 
justice, to return the matter to the trial Court to permit plaintiffs to 
place the photograph before the trial Court. 


It would be a definite miscarriage of justice to permit a party's 
property to be taken from them on such testimony as has been presented 
by the defendants in this case. | 


It is respectfully submitted that the motion for a rehearing should 
be granted. 


CORNELIUS H. DOHERTY © 
CORNELIUS H. DOHERTY, JR. 


1010 Vermont Avenue, N. Me 
Washington, D. C. 


Attorneys for Appellants 
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